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P-ROCEEDI-NGS
10:09 a.m

CHAI RPERSON  CRI FFI S: CGood norning, ladies and
gent | enen. I will call to order the special public meeting of
April 2, 2002. | do appreciate your patience in our delay this
norning. W had quite a bit of information cone in this norning
that needed to be read and deliberated on.

W have quite a bit to get through in this
norning's session. W are going to be juggling pretty nuch the
order of a lot of these cases so if there is any question or
consternation that can be brought forward. I don't anticipate
that there will be.

Let ne just give indications of staff that sits all
the way down on ny right. M. Hart will be ablely directly us
this nmorning. M. Hannaham representing the Zoning Comm ssion is
also on ny right. M. Etherly, nyself, Jeff Giffis, M. Renshaw
and M. Levy representing National Capitol Planning Comi ssion.

| say we junp in. I will make note of staff as
they becone involved in the cases. M. Hart, | wll turn to you
for direction on sone of the prelimnary matters for this
norning' s sessi on.

MR HART: Thank you, M. Chair. Good nor ni ng,

Board nenbers, nenbers of staff. As the Chair said we're going
to judge this agenda this norning. To get sone prelimnary
matters in order, I'mgoing to start with the first case of the
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norning which is Case No. 16826 of Cty Gate, pursuant to 11 DCMR

3104.1 for a special exception to pernit church prograns under
section 216, in the SSHR1-B District at premises 5917 16th
Street NW (Square 2724, Lot 9).

The Board heard application on its February 19,
2002 Public Hearing and determning that additional information
was needed prior to a decision being made. The subm ssions as
requested by the Board were nade.

The Board requested the follow ng subm ssions: a
menor andum from the Zoning Administrator, a report on the result
of the Applicant's attenpts to nmeet with and identify resol utions
of the Advisory Nei ghborhood Conm ssion's concerns, the proposed
hours of operation and the nunber of persons anticipated to be
served.

The subm ssions were supposed to have been on March
12, 2002 and responses to these submssions on Narch 19, 2002
with a proposed decision today. That is the status to this
poi nt . The Board nenbers participating are M. Giffis, M.
Levy, M. Etherly, and M. Hannaham That application is now
bef ore the Board.

Dl RECTOR KRESS: I would just say that we did not
recei ve the nenorandum from the Zoning Adninistrator indicating
the parking requirements for the project so we are still unclear
as it relates to the parking requirements on this application.

CHAI RPERSON  CGRI FFI S: Thank you, M. Kress.
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Wl cone also out here this norning. | think that goes to the
heart of the matter of what we want to do with this case or what
| would propose actually. I would nove that we reschedul e the
deci sion making on this based on the fact that we actually don't
have clarification of what if any relief would be needed for

parking. So it would be difficult to take formal action on that.

Additionally in the subm ssions that we requested
whi ch were provided spoke quite extensively about use and tine of
use which was helpful in terns of tine. However | believe the
subm ssion opened up sonme questions of how we clarify and
classify the use. | believe it has raised sone |egal questions
interms of Section 216

So Board nenbers, | would propose as ny notion
states that we reschedule this. | would indicate that we woul d
have direct comunication from staff to the applicant clarifying
the issues that are of concern to us or that need to be addressed
by the applicant before we take any other action on this. 111

| ook for a second and then we have sone di scussion on this.

MEMBER LEVY: |'Il second that, M. Chairman.
CHAI RPERSON  CRI FFI S: Thanks, M. Levy. Any
coments or discussion? | appreciate that and | would take that

as consensus then. So | think why don't we set a date if it's
possible just to finish this off for the day.

Dl RECTOR KRESS: Could we go ahead and put it to
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the next regular neeting because there's going to need to be tine
to prepare a letter to send to the applicant and then to allow
appropriate response?

CHAI RPERSON  (RI FFI S: Yes. Unl ess anyone
di sagrees, | would say we set it off for a nonth. O course, we
will give clear indication of timng for subm ssions on that. |
don't see a problem with that. So what is the date on that
actual ly?

Dl RECTOR KRESS: Excuse ne. That date is May 7th.

CHAl RPERSON GRI FFI'S:  Ckay. My 7, 2002.

D RECTOR KRESS: W have to wite a letter first.

CHAI RPERSON GRI FFI S: Is anyone involved in this
case here this norning? Gay. They are not here so we wll nake
that contact.

DI RECTOR KRESS: W will in the letter and to all
parties notify them of the date and of the information that we
are looking for and then the response dates in order to have
sufficient time to take it up at the May 7th neeting.

CHAl RPERSON (Rl FFI S: Good. M. Hart, the next
case.

MR HART: The next case is Application 16808 of
Abigail Y. Parker, pursuant to 11 DCOVMR = 3104.1 for a special
exception to allow a child devel opment center (40 children ages 6
nonths to 3 years ) with a before and after school program (25

children ages 4 to 12 years) and 12 staff under section 205 in
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the R2 District at premses 2907 7th Street, S. E (Square 5951,
Lot 808).

The initial case was February 12, 2002. At the
conclusion of the public hearing on February, the Board requested
that the applicant provide the additional information. At its
March 5, 2002 public meeting, the Board deternmined that further
clarification as requested was not adequate. In addition, the
Board requested additional information.

The Board also requested that the Ofice of
Pl anning contact the Departments of Public Wrks and Health for
reports on the project. These submissions were to be filed with
the O fice of Zoning by March 26, 2002. |In a letter to the Board
dated March 21, the applicant is requesting a postponenent of the
Board's decision to allow her adequate time to address the
Board's requests. She has enlisted the assistance of the
Anerican University College of Law and indicates that her
subm ssions will be ready by May 7 for the public neeting, if the
request ed post ponenent is granted.

Participating Board menbers are M. Giffis, M.
Renshaw, M. Levy, M. Etherly and M. Hannaham The request for
post ponerent is before the Board.

CHAlI RPERSON GRI FFI S: Thank you, M. Hart. Boar d
nmenber s, I don't have any objection to the requesting
post ponerment. | think that we would have to have an indication

when we needed docunents submitted by and an indication that we
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will hold this date as decided as the final barring any new
information. |Is that any objection to that or comments on that?
At an indication of consensus, let us do that. Do
we want to try and set a date on that now or should the staff
ook at that? |'m concerned that perhaps our next neeting of My
may be fairly filled up.
DI RECTOR KRESS: Al so considering the anount of

informati on that has been requested by the Board of which we have

not received but the smallest anount, | think they need nore than
a nonth. | would proposed taking it to our June nmeeting which is
June 4, 2002.

CHAI RPERSON GRI FFI S: Ckay. | think that's fine.

Then back to you, M. Hart.

MR HART: The next case is Application 16785 of 33
New York Avenue, LLC, pursuant to 11 DCMR = 3103.2 for a variance
fromthe off-street parking requirenents under section 2101 for a
public hall use in the G3-C District at premises 39 New York
Avenue, N E. (Square 671, Lot 18).

At a Novenber 13, 2001 public hearing the Board
requested several itens which were filed. Upon review ng of the
materials and a discussion with the applicant's representatives
and the Ofice of Planning, the Board indicated that substantial
i nprovenents with the project had been made. However, additional
fine-tuning would be needed to resolve all of the Board's

concerns.
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The Board schedul ed a decision on the application
for March 5, 2002 at its public neeting. Al submission were to
be provided to the Ofice of Zoning by February 21, 2002. At the
March 5, 2002 public neeting, the Board determ ned that requested
information that was necessary for their decision had not been
provi ded and deferred the decision to its April 2, 2002 public
nmeet i ng.

The Board directed the applicant to provide the
following information: a report from the command staff of the
Metropolitan Police Departnent, a report from the Fire
Department, and a certified plan showing detailed use of the
floor space. These submissions were to be filed with the Ofice
of Zoning by March 21, 2002.

In a letter to the Board dated March 25, 2002, the
applicant requested a postponenent of the Board' s decision from
April 2, 2002 to May 7, 2002 at its public neeting. The
applicant cited inadequate time as the main factor in getting the
request ed subm ssi ons prepared.

Participating Board menbers are M. Giffis, M.
Renshaw, M. Levy, M. FEherly and M. Anthony Hood. The
application is now before the Board.

CHAI RPERSON (R FFI S: Thank you very nmuch, M.
Hart. Let me first say that | think this Board is incredibly
flexible in terms of facilitating adequate time and opportunity

for an applicant to make their case. I think we are very
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instructive if not directive of what is requuired to present the
case before us.

This one gives ne sonme concern. W have as M.
Hart has outlaid had this for quite sonme time. O nore concern
is the March 25 letter to the Board essentially asserting that it
is a failure of this Board that has created the insufficient
docunentation on this case. | think this Board knows well enough
that it is the burden of the applicant to put together their case
and to present it before us.

| aminclined to grant this one final rescheduling
in order to receive the information that we asked for. It also
goes to substance of what we're asking for and that is to
determne the actual occupancy of this space. Q herwi se, we
don't know what in fact a relief for parking would actually be
So at this point even if we took this up today, we have nothing
to act on unless we give a global relief of regulations which
seens to be horribly inappropriate

I would suggest again that we reschedule this and
send a letter indicating to the applicant that that has happened
and also indicating this wll be the final day for decision
making. W will decide on what has been subnitted.

So if +they decide not to sonmehow docunent
occupancy, that is well within their preview |If they feel their
case is strong enough to exist without it, then so be it. Wen

do we want to do this?
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DI RECTOR KRESS: They requested May 7, 2002. I's
that sufficient tinme?

CHAI RPERSON  CRI FFI S: That's the next neeting.

Ri ght ?

Dl RECTOR KRESS: That's the next neeting and that is the
date they requested. There's actually not as nuch information
mssing. It's just that it's very key infornation.

CHAI RPERSON GRI FFI'S: You know what's on for My 7.

Dl RECTOR KRESS: May 7 right now we have the appeal
of Father Flannigan, the pending notion, Roger brothers. W did
put Gty Gate there.

CHAl RPERSON GRIFFI'S: R ght.

D RECTOR KRESS: So we could put 33 New York Avenue
either place, May 7 or June 4.

CHAl RPERSON CGRI FFI S: I think it would be the
consensus of the Board to put this on May 7. That would be next
nont h. Let nme also say that with this case and | think with
ot her cases this morning and certainly in the past that there has
been criticism that this agency of the governnent often del ays
processing of projects and | think it can be clearly said that
this Board is very cognicant of the fact of the inportance of
tinely and efficient and effective decision making.

I would stand by the fact that we act accordingly.
But as | indicate, we give anple opportunity for an applicant to

nmake a case rather than denying because we don't feel that there
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has been sufficient docunentation or presentation of a case. I

woul d rather error on continuing a schedule than going ahead with

denying it on its face. | may have an opportunity to say that
agai n this norning. W will leave it at that. Next case, M.
Hart.

MR HART: Appeal No. 16811 of David and Janet
Pritchard, pursuant to 11 DCWVR = 3100 and 3101, from the
adm ni strative deci si on of M chael D. Johnson, Zoni ng
Admi nistrator, for the issuance of Building Permt No. B431591
allowing the construction of an addition to a single-fanily
dwel ling allegedly not conplying with the side yard requirenents
(section 405) in a R4 District at premses 1018 Constitution
Avenue, N E. (Square 964, Lot 46). The hearing date on this case
was March 5, 2002.

In a letter dated March 22, 2002, Mirie-daire
Brown, Assistant Corporation GCounsel, representing the Zoning
Adnministrator is requesting a mninum of fice (5) additional
busi ness days to provide Proposed Findings of Fact and Concl usion
of Law In a letter dated March 21, 2002, Robert d ayton Cooper,
Esg., counsel for the property owners, is also requesting a
m ni mum of five (5) additional business days to provide Proposed
Findings of Fact and Conclusion of Law Both cited the
unavail ability of the transcript of the proceeding at the tine of
their requests.

Participating Board nenbers are M. Giffis, M.
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Renshaw, M. Levy, M. Etherly and M. May. The request for
post ponerment is now before the Board.

Dl RECTOR KRESS: I might just say while it was
clear that it was requested for all parties that there needs to
be some additional time to look into sone of the nmatters by staff
and to prepare an additional report and forward it to the parties
for their review and input. | believe we need at least a full
month if not two to handle this appropriately.

CHAI RPERSON GRIFFI'S: | would agree. |'m concerned
about putting this on My because of what's on there now. e
could set this for a special public or we could in fact just take
it to June. One of ny concerns in sending it to June, this is
under construction. M understanding from the owner was that it
was continuing. O course, that is at their own risk. However,
it does conpound any factors and risk. Does anyone el se have a
comment on that?

MEMBER LEVY: M. Chair, just that | think there

was testinony at the hearing that the construction of the

building is already substantially conplete. | don't know that a
special public neeting versus June would really nmke a
di fference.

CHAI RPERSON GRIFFI'S:  Ckay. | understand. Anyone
else? So let's do this for June. Did we have any indication

fromM. May on that?

MR HART: Yes. M. May agreed to the
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post ponenent .
CHAI RPERSON GRIFFI'S:  kay. Thank you. O course
we will lay out the subm ssion date and all that for them

Dl RECTOR KRESS: In letters to all parties. Yes

CHAl RPERSON GRIFFI'S: Geat. Thanks. M. Hart.

MR HART: The next case will be Gvil Infractions
Application 00-0001, Appeal Case No. 99-CAD 1821E of the
adm nstrative determnation of Lennox J. Si nmon, At t or ney
Exam ner/ ALJ, Department of Consuner and Regulatory Affairs
"Appel lee", Ofice of Adjudication, made on Decenber 27, 1999,
finding the Kuri Brothers, Inc. "Appellant” in violation of 11
DCVR ~ 3203.1, Autonobile repair garage operating wthout a
certificate of occupancy at prenises 4221 Connecticut Avenue,
N. W (Square 2051, Lot 5).

The hearing date was March 19, 2002. The Board
heard the case on the above-nentioned date. The Board nenbers
were provided with copies of the entire file. The Board nenbers

participating are M. Giffis, M. FEherly, M. Levy and M.

Carol Mtten.

VI CE CHAl RPERSON RENSHAW M. Chairperson, | just
wanted to point out that | am incorrectly listed as a
participating Board nenber on the public meeting agenda. | was

not present. Therefore | will not be voting on this case.

CHAl RPERSON GRI FFI'S: Thank you.
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SECRETARY BASTI DA: M. Chairnan.

CHAl RPERSON GRI FFI'S: Yes.

SECRETARY BASTI DA: Is that request an action by
the Board regarding this matter?

CHAI RPERSON GRI FFI S: Yes.

SECRETARY BASTI DA: W have not received a proxy by
Ms. Mtten so the voting nmenbers are M. Giffis, M. Etherly and
M. Levy.

CHAI RPERSON GRI FFI'S:  Have not received a proxy?

SECRETARY BASTI DA: Yes. W have not received from
Ms. Mtten.

CHAI RPERSON GRI FFI'S:  Yes, we have.

SECRETARY BASTI DA: W have?

CHAl RPERSON GRI FFI' S Yes.

SECRETARY BASTI DA: Not on this one.

CHAI RPERSON CGRI FFI S: I'm sorry. So there are

three of us and that does naintain a quorum for our decision

maki ng.
SECRETARY BASTI DA: That is correct, M. Chairman.
CHAI RPERSON GRI FFI S: Let's just junp right into
it. Let nme refresh for everybody. I know we have been

deliberating on this individually but let ne just say it's
confusing in that it's an appeal of a civil infraction.
To be very straight on this, we are |ooking at the

ALJ's deci sion. The certificate was issued by DCRA It had
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created essentially a use that was |abeled on the certificate of
occupancy and that use was for an autonobile service center
which is not defined or in fact a use specified in the zoning
regul ati ons.

Upon inspection of the facility it was cited,
ticketed for operation outside of its certificate of occupancy.
There was the concession by the governnent and actually affirmed
by the ALJ that the parallel if not identical aspect of a service
center and repair shop neaning they were one in the sane.

O course, what's of question is whether the
operation was outside of its own certificate of occupancy. I
have nore to say on that but if anyone wants to chine in.

MEMBER LEVY: M. Chair, | agree that that's at the
root of what we have to decide. In fact nmy recollection is that
D.C. Area's counsel testified at the hearing that in fact the
stated use on the certificate of occupancy for autonobile service
center was in fact the same as an autonobile repair garage which
is the use for which the appellant was cited as operating outside
of their certificate of occupancy.

CHAI RPERSON  GRI FFI S: | appreciate that. The
larger franework within the zoning district is this actually an
al | oned use. That puts it into a whole other discussion but |
think we obviously what we are looking at is the ticketing of
this. M/ thought and deliberation on this is let nme brief with

it and hopefully direct: (1) you have the D.C. Area that issues a
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certificate of occupancy that creates this category. They as
we' ve just established conceded that it could have been listed as
a repair shop. So you have this that was issued that the
operation was in use under this certificate of occupancy.

Then you have DCRA goes and tickets it for in fact
what they've conceded is allowable use under their certificate of
occupancy. I have a hard tinme seeing the justification of
uphol ding that action of ticketing. | think it goes to the fact
perhaps the direction was not correctly taken.

If the certificate of occupancy was in question,

there is in fact another remedy for that. That would be the
revocation of the certificate of occupancy. I'"'m actually
inclined to grant the appeal on this. I think unless there is

ot her di scussion that we can probably nove ahead with that.

I think we've established clearly that we affirnmed
ALJ's notion of the use and that catergorization. I think it's
become clear in looking at this case that the remedy to the
government was not to ticket but rather was to look for a finding
of the material circunstances that would establish the fact that
a certicate of occupancy was issued in error. Then the renedy
woul d be to go and try to essentially take it back.

MEMBER LEVY: M. Chair, if | could just to add in.
You touched on the issue of that the bulk of the testinony from
persons and parties in opposition went to the issue of whether

the use was pernmitted in the given zone.
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CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: Wiich | think is clearly not before
us at this point in time. Just to reenphasize what has already
been said and that is the issue before us is whether the
applicant is operating the facility in accordance wth the
certificate of occupancy that was issued.

CHAI RPERSON  GRI FFI S: Thank you. That's an
excellent clarification. That's what | meant. There's a bigger
picture and that's where a lot of the testinony and opposition
cane. Should this be a special exception? W actually had that
brought before us which it isn't. That's not what we were
deal i ng. That's absolutely an inportant point. Q hers? A
nonent to reflect perhaps.

As | stated the anount of tine | think that we have
taken as a board looking at this and the detail and the
conplication of it has warranted such tine. But | feel fairly
secure actually in our deliberation and on the record that |

woul d nove that we actually grant the appeal of Application 00-

0001, Gvil Infractions Appeal Case No. 99-QAD 1821E. | didn't
know that off the top of ny head. | just read that off the page.
MEMBER LEVY: I'Il second that.

CHAI RPERSON CRI FFI S: Thank you, M. Levy. Any
further discussion or coments?
MEMBER ETHERLY: M. Chair, just to further speak

on the issue here. It would appear that we had a lot of
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di scussion at our proceeding on this natter regardi ng
intervention and things along those lines. What we ultimately
have is a very sinple question which is you have a certificate of
occupancy that was perhaps issued in error.

The sinple question is what is the appropriate
action to take to address that error. | believe it is the sense
of this particular nenber and | think we are heading in the
direction that the appropriate way to address this error or to
renmedy it is not to issue a ticket to the business owner who is
relying on a certificate of occupancy that was issued but to
revoke the certificate of occupancy.

As you noted there is a provision under the
building code title 12 DCOWR Construction Codes, Supplenent
section 118.4.3 which speaks to the issue of certificates issued
in error. It provides very clearly that "any certificate of
occupancy previously issued or issued pursuant to section 118.0
shall be revoked by director after notice if due to any materia
circunstance is found to have been issued in error.”" So we have
a very clear renedy that could have been invoked by the agency in
this regard. | think the direction in which this Board is noving
is the appropriate outcone.

| believe also that this particular avenue does
provide a renedy that can be strongly encouraged or advocated for
by the community. W had substantial testinmony and obviously the

record is replete with details surrounding the concerns that have
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been raised regarding the operation of this business. | believe
it is very inportant for the Board to highlight the fact that

shoul d the decision go forward as it is not proceeding that there

is a renmedy that still can be undertaken by the agency and any
interested parties. They will have an opportunity | believe to
engage the agency very strongly in support of that outcone, i.e.

revocation of the certificate of occupancy if it is deemed to be
appropriate. Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Good. Thank you very nuch.
| think you clearly indicated of course that DCRA was not without
a renedy. Let nme just clarify too. W had -- Let ne just |eave
it at that.

Let ne just error on the side of caution and ask
Corporation Counsel if there is any other framing of issues or
anything that in fact we may be overlooking. | do not think that
we are so | wouldn't necessarily require a comrent. But before |
call the vote on this notion, | will give an opportunity.

MR, BERGSTEIN:  No comment.

M5. SANSONE: | ndeed.

CHAI RPERSON GRIFFI'S: It's anmazing froman attorney
to get that but nonetheless thank you very nmuch. In all
seriousness, we've had anple tinme and docunentation to deliberate
on this. So if there is no other need for questions or comments.

MEMBER ETHERLY: M. Chairman, | would just note

that | have been inforned by staff that your comrent was indeed a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dig at the esteened profession of the practi

22

ce of law and as a

| awer and a nenber of the District of Colunmbia Bar, take very

ki nd exception to that.
(Laughter.)
CHAI RPERSON GRI FFI'S: | ndeed.

ny hunorous coments from now on.

I will clearly watch

VI CE CHAI RPERSON RENSHAW | will have to nedi ate.

CHAl RPERSON CGRIFFI'S:  Right. |

Ms. Renshaw to nedi ate. I will also call f

"I'l have to call on

or all of those in

favor of the nmotion to grant the appeal signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed.

(No response.)
CHAl RPERSON CGRI FFI S: Let ne

that we do not have any proxies on this.

just clarify again

SECRETARY BASTI DA: The staff will record the vote

three to zeroo. M. Giffis nwving. M. Etherly second it. M.

Levy voting on the affirmative. Ms. Mtten not present not
voting. Thank you for your resolution of this case.
MEMBER LEVY: M. Chair, | want to clarify that |

actual |y seconded the notion.
SECRETARY BASTI DA:  Thank you.
CHAl RPERSON (RI FFI'S:  kay. M

MR HART: The next case on the

| stand corrected.

. Hart.

agenda this norning

is Application No. 16826 of Cty Gate, pursuant to 11 DCWR
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3104.1 --

CHAI RPERSON GRIFFIS:  W're not on Gty Gate, M.
Hart. W took action on that. | knowthis is juggling here.

MR HART: The next wuld be M. Piccone.
Application No. 16816 of Theodore J. Piccone, pursuant to 11 DCWVR

3104.1 for special exception to allow an addition to a single

family dwelling under section 223, not conplying with the ot
occupancy (section 403), rear yard (section 404) and side yard
(section 405) requirenents in a NOPD)R1-B District at pren ses
3615 David Street, N W (Square 1935, Lot 17).

The Board placed the application on its Mrch 5,
2002 public neeting agenda. 1In a letter dated February 22, 2002
the applicant indicated that he was unable to provide all the
informati on requested by the Board for its March 5, 2002 public
nmeeti ng. He requested a one-nonth postponenment of the Board' s
decision to allow the necessary time needed to prepare the
information required by the Board. The Board granted the request
for postponenent and rescheduled its decision date to April 2,
2002.

The participating Board nenbers are M. Giffis,
Ms. Renshaw, M. Etherly, M. Levy and M. Hood. The application
is now before the Board for a deci sion.

CHAl RPERSON GRI FFI S: Thank you very much, M.
Hart. |s the applicant here on this case?

(Applicant indicating.)
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CHAI RPERSON GRIFFI'S: Ckay. The Applicant is here.

Formerly as M. Hart has clearly stated, we had additiona
information that we were looking for. It has been submtted and
I think we can get down to a lot of pieces. One which we were
looking for is the overlay of the NCPC which had cone in. In
our public hearing also we had just concern about several things:

getting the details of what was actually being proposed and then
under the provisions of 223 |looking at the materials that were
used i n the | andscapi ng.

The subnission that we have and the documents that
cane in for this decision making | think are fairly well done.

think it's clear indication of what is exactly being proposed and

hopefully constructed. | would underscore ny personal opinion on
the fact of how pleased | am to see that there is a district
architect involved. I think that may have brought some great

under st andi ng and perhaps sone fabul ous design ideas too in terns
of putting this together.

The record also shows in fact some discussion at
that public hearing on |andscaping and the preservation of sone
of the trees. I think by these docunentations and by the
applicant's own testinmony it's obviously in his self interest and
is a concern to in fact preserve that |andscaping and add to it.

There's obviously some bushes and hedges that are going to be
novi ng during the construction. Yes, M. Levi

MEMBER LEVY: M. Chair, | just wanted to stated
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that prior to the additional subm ssions by the applicant | had
sone concerns that were particularly related to the section of
the regulations which deals with how the building will be viewed
from the street which went specifically to the fenceline along
Davis Street. | just want to state that additionally there was
sone opposition from a nei ghbor that was w thdrawn. So those two
items together at this point nake me confortable wth the
appl i cati on.

CHAI RPERSON GRI FFI S: Good. | would agree and |
think the elevations have really brought forward how in fact
there is a fairly seam ess aspect to the addition and the design,
one of the addition in the back on top of the garage that is set
back from the front. Also | think the fencing and such
integrates into the building.

W had brought up sonme issues of material and
col or. Under 223 of course we do have jurisdiction over
materiality and design, lighting, et cetera. I in fact are
confortable with the fact of the issue that this owner and this
designer will integrate that into the building and change
substantially from what is sonmewhat schematically showing on
these docunents. I think it's docunented well enough to
understand what is the intention.

| would actually nmove that we approve Application
16816 of Theodore Piccone. That is for the special exception to

allow an addition to a single famly dwelling under section 223
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and of course this did not conmply with the |ot occupancy, rear
yard and side yard at 3615 Davis Street, N W

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON GRI FFI' S: Thank you, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW If | may just add since
we have a nmonment for discussion, | just wanted to point out again
that ANC 3C approved, expressing no objection to this property.
I nyself after seeing the elevations am quite confortable wth
the plan itself and feel that the applicant is going to have a
very fine inprovenent to his property.

CHAI RPERSON GRI FFI S: Good. Thank you for that.
And OP was recommending approval of this. Any other comments,
di scussion? In which case all those in favor.

(Chorus of ayes.)

CHAI RPERSON GRIFFI'S: Al those opposed.

(No response.)

MR HART: The staff records the vote as five to
zero to approve. The notion made by M. Giffis, seconded by M.

Renshaw. M. Levy, M. Etherly affirned. M. Hood affirned by

pr oxy vote.

CHAI RPERSON CGRI FFI S: Was M. Hood in favor by
pr oxy?

MR HART: Yes.

CHAI RPERSON GRI FFI S: Good. Thank you very nuch,
M. Hart. | think we are ready for the next case.
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MR HART: The next case is Application No. 16838
of Goal LLC, pursuant to 11 DCMR = 3103.2 for a variance fromthe
mninmum |lot area requirements under subsection 401.3, and
variance from the maximum |ot occupancy requirenents under
section 403, for an addition to and conversion of a flat (two
unit dwelling) into a three unit apartment building in an R4
District at premses 1717 and 1719 5th Street, N W (Square 508N,
Lots 801 and 808).

The hearing date of this application was March 12
2002. The Board heard the facts of this case and deferred its
decision to its April 2, 2002 public neeting. The follow ng
additional submissions were requested: (1) a letter from the
Chai rperson of Advisory Neighborhood Comm ssions 2C authorizing
Al exander M Padro as the ANC s representative; (2) a copy of the
plat showing that lots 801 and 808 have been conbined into one
lot; and (3) a revised report from the Ofice of Planning
reflecting the change in their recomendati on.

Submissions were to be filed in the Ofice of
Zoning by March 26, 2002. The participating Board menbers are
M. Giffis, M. Renshaw, M. Etherly, M. Levy and M. Hood.
The case is now before the Board for a decision

CHAI RPERSON GRI FFI'S:  Thank you, M. Hart. Let ne
just start out saying the Ofice of Planning's recomendation |
think gives us a franework to set up this discussion and it does

recommend approval for |lot area variance which is under 401.3 but
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the denial of the |lot occupancy variance under 403.2. The issue
is this if we were to proceed with this as a two unit it would
need a variance for the | ot occupancy.

As you recall this is a consolidation of two lots.
There was sone question of that in that the conbined | ot was not
actually conpleted by the tine of application. W went into sone
substantial history and the delapidation and actually the
connot ati on proceedings in one of the structures.

The second piece which actually OP is recomendi ng
denial on and | say that just for franework is if as the
applicant is requesting there's an addition of a third unit into
this there is actually the mninum | ot area variance that would
be required. O course that's based on the 900 square feet per
unit for the lot.

MEMBER LEVY: M. Chairman, |'msorry. Just having
a sidebar here with the Corporation Counsel. [It's possible that
you may have misstated the subsections of the zoning regul ations
in reference to OP's reports. Maybe we should just clarify for
the record.

CHAIRPERSON GRIFFIS: | think that woul d be al nost
i npossible for ne to do this. Wat did | say?

MEMBER LEVY: Perhaps so but | don't know  Maybe
you should just reiterate and we'll nake sure that we get the
cites correctly for the record.

CHAI RPERSON GRI FFI S: The minimum lot area if ny
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notes are correct is 401.3. |Is that not correct?

MEMBER LEVY: That's right.

CHAI RPERSON GRIFFI'S:  kay. So | must have flipped
them around which is not the hardest thing for ne in the world to
acconplish. The maxi mum | ot occupancy requirenent would be under
403. 2.

MEMBER LEVY: In terns of the Office of Planning' s
position, we'll get to this in detail but | believe it's 401.3
that the Ofice of Planning is recommendi ng denial on and 403.2
which Ofice of Planning is reconmending granted. Just for
clarification, M. Chair. Not to suggest that you were in error.

CHAI RPERSON GRI FFI S: Ckay. As long as we know
what we're tal king about now or hopefully we do. Al so there was
quite a bit of information on the conprehensive plan that |
thought was informative in ternms of providing housing and also
providing for the stabilization of neighborhoods. This is
certainly an area that is seeing great changes and stabilization.

The three unit variance request actually goes to the provision
of additional housing in addition in this area.

However it is also strongly put that the zoning in
the area which is the R4 and in the conprehensive plan speaks to
that it is not looking for the increase of conversions to
apartrment buildings of the single famly. There's sone tension
there as al ways

The other difficult thing that | had in this case
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was that really the argument in the applicant's case for the
third unit went to the economics of the project. For an area
variance we have clearly stated before and it is our direction
that is not 100 percent of the argument. They can certainly add
two and perhaps substantiate a larger argunent in case. |In this
point, it was even | felt |less docunented in the fact that there
was al nost an insinuation that these sonehow were contributing to
the affordability of rental units that this applicant owns around
and in the surrounding area. Thereby being allowed to sell three
units would offset and keep the rental rates of the others at an
affordabl e | evel .

| think it was clearly stated in the record in the
public hearing that first there was never given any definition of
what affordable housing was to this applicant or any financial
statenment that might somehow tie or even help us to bal ance that
or at least begin some deliberation on it. | think that's where
| am I think the practical difficulty has not been the
strongest case. The uniqueness | think was easily established,
the shape even with the conbi ned aspect of it.

| think in terms of the zoning intent that
basically bottomine it's good for the neighborhood. | don't
think it would be a huge detrimental inpact by adding an
additional wunit. But still we have to base our deliberation on
what's presented to us. That's where | am Any other coments?

VI CE CHAl RPERSON RENSHAW M. Chair.
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CHAl RPERSON (RI FFI'S:  Yes.

VI CE CHAl RPERSON RENSHAW | want to reflect on two
pages within OP's reports. This is the report dated March 5,
2002. It segways your comments about econonic aspects of this
case. It's on page seven where OP has pointed out to us that
"under no scenario does the applicant actually |ose noney."
This is under the title caption of "Practical Difficulties that
woul d be Unnecessarily Burdensome" with respect to 401.3 area
requirements. OP is stating that there are none that would keep
the property from being devel oped in conformance with the zoning
regs once that consolidation is conplete.

Then on the next page, page 8, with respect to the
lot area requirenents of 401.3 that OP is troubled by the
applicant's having started construction before receiving or even
having filed for permission to construct the third unit. If he
wanted the third unit all along to justify his project, | support
that whol eheartedly, OP's feeling that this "would undercut the
intent of the zoning regs. and the integrity of the zone plan
whet her the applicant's principal justification is that he chose
to start renovation and new construction who's alleged financial
success is predicated on the ability to construct an additional
unit before receiving the required variance for a unit."

CHAl RPERSON (RI FFI'S:  Yes.

VI CE CHAI RPERSON RENSHAW | think at least | have

to take a stand on that. | support OP's conments here.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

CHAI RPERSON GRI FFI S: Thank you, M. Renshaw It
goes even further than that. |If you note in the original witten
submi ssion of March 11 which | was reviewing this past week, the
applicant was actually saying that they were in fact encouraged
to pull the permanent from DCRA

Now | don't think this goes to the direct nerits of
the case necessarily although they have subnitted it as the
background. It raises some concern to ne that perhaps and maybe
this is a larger issue but (1) how DCRA deals with. This is not
actually my understanding of a correct permt because sone
vari ance woul d be needed for the construction of this.

Secondly, the applicant indicated that they were
encouraged by the Ofice of Zoning and that they had no
understandi ng that it woul dn' t be in their words an
"insurnmountabl e task to get approval by the BZA Again to
underscore that, | think the common thene for today is that the
cases to be brought to us ours is not to create the case. I
don't think that helped them in ternms of substantiating it. I
think that's where we are going or at least | am that the case
for practical difficulty was not nade. I'm not sure why they
needed to sonehow try and substantiate the fact that they by the
gover nment agencies were actually encouraged to continue. So OP
does as you stated have sone concern. | did al so.

The other piece that OP brings up to ny quick

review is that the third level is actually not in question on
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this construction. It's the third unit. That goes to the 900
square feet lot size. So they could continue projecting out with
the third level if I'"'mnot mistaken. Cbviously | have to get the
detail review of it. But they would not be able to add the third
unit to the building. That's enough said on that. Anyt hi ng
el se? Any ot hers?

MEMBER LEVY: M. Chair.

CHAl RPERSON (RI FFI'S: Yes.

MEMBER LEVY: Is it your intent to just handle the
two variances separately and w thhold discussion on the second
variance request at this tine?

CHAIRPERSON GRIFFIS: Yes. M intent is to do what
pl eases the Board. However | would suggest that we do that and
take them separately. | think that's actually the cleanest way
to do it. In which case I'Il take it in order. ['m going to
nake a notion in the affirnmative and that would be to approve
Applicant No. 16838 of Goal LLC, pursuant for the variance from
the mnimumIlot area requirenent under Section 401. 3.

Let ne clarify it because | know it may not be
clear what |'m doing but naking an affirnmative notion that can be
discussed if it's seconded. This would be the motion for
allowing the three unit for the variance for the nminimumlot area
under 401.3. Al we need is a second and we can continue on that
unless | will give an opportunity for that to float then.

MEMBER ETHERLY: M. Chair, let me clarify what you
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are endeavoring to do. You are naking a notion of approval for
the I ot area variance request under 401. 3.

CHAI RPERSON (R FFI S: Right. Wich would allow a
third unit in this project. I think ny deliberation discussion
this norning gives an indication that | would not necessarily be
in support of that but rather than neking a negative notion. I
would put it --

MEMBER ETHERLY: | will second it, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Perhaps |'ve thrown everybody
off on doing this in which case | apol ogize. Let me just speak
to the notion that | have put forward that | think is clear which
| stated that | have found in ny deliberation the case is not
nmade to support this for the mninmum |lot area variance for what
has been said and for what is actually docunented in the record.
So to reiterate if there is a vote in favor of this, it would be
a vote in favor of allowing for the third unit on this project.
Any ot her questions or discussion on this?

(No response.)

CHAl RPERSON GRI FFI S: Then | would ask for all
those in favor of the notion for the variance of mninum]lot area
requi rements under 401.3 signify by saying aye.

(No response.)

CHAl RPERSON GRI FFI'S:  Qpposed.

(Chorus of nays.)

CHAI RPERSON GRIFFI'S: Wiy don't we record that vote

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

and then we can continue on?

MR HART: | recorded the vote on subsection 401. 3.
The nmotion made by M. Giffis and seconded by M. Etherly. The
vote of two to three to zero. The vote has failed. M. Anthony
Hood submitted his vote on 401.3. He voted to deny.

CHAI RPERSON GRIFFI'S:  So it's unani nous?

MR HART: Yes.

CHAI RPERSON (RI FFI S: Thank you very much, M.
Hart. In which case we can go to the second which | would nove
approval of the 16838 for the variance for the nmaxinmm |ot
occupancy requirements under Section 403. 2.

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON  GRI FFI S: Thank you, M. Renshaw.
Wuld you like to speak to nmotion, M. Renshaw, if you would
li ke?

VI CE CHAl RPERSON RENSHAW No. I think this has
been very well covered by the Ofice of Planning in its docunent
dated March 5, 2002. | believe there is sufficient support for
the maxi mum | ot occupancy under 403.2 to grant.

CHAI RPERSON GRI FFI'S:  Thank you. I think it goes
to the fact of the smallness of the lot and that it was actually
not buildable under the current regulation. So it was fairly
clear and that was fairly evident with the subm ssions by OP and
also by the other docunentation. Any other comments required or

needed di scussi on?
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CHAI RPERSON GRIFFI'S:  Very well then. Al those in

favor signify by saying aye.
(Chorus of ayes.)
CHAI RPERSON GRI FFI'S:  (pposed.

(No response.)

MR  HART: The staff records the vote on section

403.2 as five to zero to zero. M. Giffis made the notion.

Ms.

Renshaw seconded. M. Etherly and M. Levy and M. Anthony Hood

by proxy vote approved.

CHAI RPERSON GRIFFI'S: M. Hart, can we just review

and | probably added to the confusion of this? One of the Board

nenbers is actually asking for the first vote. So why don't we

go through both of them again and revi ew?

MR HART: The first vote on section

401. 3

addressing the three units. The notion was nade by M. Giffis.

It was seconded by M. Etherly. To approve M. Renshaw, M.

Levy and M. Anthony Hood by proxy to deny. The conprehensive

vote was two to approve, three to deny.

CHAl RPERSON GRI FFI S: There is sone confusion

there, M. Hart, because | think it was unani mous to deny.
VI CE CHAl RPERSON RENSHAW  Zero, five, zero.

MEMBER ETHERLY: | believe to aid in

t he

clarification that the Chairman made the notion. | seconded it.

But on the vote on the notion itself the full Board voted to
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deny.

CHAl RPERSON GRI FFI'S:  Correct.

VI CE CHAl RPERSON RENSHAW So the vote is zero
five, zero.

CHAIRPERSON GRIFFIS: | won't try that again.

MR HART: Yes. So do we need the second vote to
be read?

CHAl RPERSON GRIFFI'S:  Yes. Let's do that.

MR HART: The second one, M. Giffis, M.
Renshaw, M. Etherly, M. Levy and M. Hood by proxy to grant for
section 403. 2.

CHAI RPERSON GRI FFI'S:  Thank you very much. | think
what we would do is call Rock Creek next and then we can save our
last case in the norning. Let me clear why we are doing that
which is the Stuart case LLC. W are awaiting a Board nenber who
| understand is here. But what |'d like to do is finish off that
and then we can focus on the last. Wen you are ready, M. Hart.

MR HART: Application No. 16855 of Rock O eek
I nternational School, pursuant to 11 DCVR  3104.1, for a specia
exception to nodify Condition No. 2 of BZA Oder No. 16424, to
include a 6th grade for a private school (section 206) and child
devel opment center (section 205) in the R1-B District at
prem ses 4470 Q Street NW (Square 1363, Lot 980). The hearing
date was March 26, 2002.

The Board heard the facts of the case and deferred
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their decision until April 2, 2002 public neeting. The follow ng
subm ssions were requested: (1) a letter of authorization from
the owner of the property (District of Colunbia Public Schools);
(2) a letter authorizing Katherine Cahill as the representative
of the Foxhall GCommunity Ctizens Association; (3) verification
of the current nunber of students; and (4) response to the three
conditi ons proposed by Ms. Dol | enmayer.

Subm ssions were to be filed with the Ofice of
Zoni ng by noon, March 28, 2002. The participating Board nenbers
are M. Giffis, Ms. Renshaw, M. Levi and M. John Parsons. The
application is now before the Board for a deci sion.

CHAl RPERSON GRI FFI'S:  Thank you, M. Hart.

MEMBER ETHERLY: M. Chair, just for clarification,

as M. Hart noted | did not participate in the hearing of this

case so | will rermove nyself.

CHAI RPERSON  GRI FFI S: You don't need to go
anywhere. W'I|l give you a call back. You are on the Stuart.
Correct?

MEMBER ETHERLY: That is correct, M. Chair.
CHAI RPERSON GRIFFIS: So we will get you back out

here for that case.

As you recall, Board menbers, there was quite a |ot
of interest in this case first of all by the community. | think
the Board did very well in terns of defining the scope of this

and what was actually to be under consideration.
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As you recall and what M. Hart essentially
outlined but what we were looking at a stand-alone special
exception but it was in fact the special exception to nodify a
condition of the standing BZA order. That is condition nunber
two which is adding the sixth grade. As it currently stands the
l[imt is enrollnent to the fifth grade.

Do others want to speak to that? | obviously could
conti nue.

MEMBER LEVY: Maybe 1'Il just add that there was
quite a bit of testinmony that perhaps went to issues outside of
that or not clearly within the nmatter at hand by persons and
parties.

VI CE CHAl RPERSON RENSHAW However the testinony
from the nei ghborhood al so brought up the use of the playground
and fields next door. So that comes under the special exception
about not tending to affect adversely the use of the neighboring
property. W had a nunber of participants who spoke to sone
problens with the applicant. W had an additional piece of
information that we received this norning. Perhaps, M. Chair,
we should deal with that whether this is going to be allowed into
the record.

CHAI RPERSON GRI FFI S: Yes. That's a good point.
W did have one party in this case which was The Friends of Hardy
and we did receive this letter. This is from M. D xon who was

part of The Friends of Hardy in terns of if | recall correctly
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putting together the argunent for Friends of Hardy but then also
testified in ny recollection but then in ny deliberation was as
an i ndi vidual and nei ghbor.

MEMBER LEVY: | think I'm at a point, M. Chair,
that it's inportant to highlight that M. Stiroba actually
represented The Friends of Hardy.

CHAI RPERSON GRI FFI S: Yes. Good point. So the
poi nt comes up, can we accept this and do we accept it?

VI CE CHAl RPERSON RENSHAW | have no problem M.,
Chair, with putting this in the record, allowing it into the
record because again it reviews for the Board' s attention one of
the problens here. It just reviews for us the assertion of the
school concerning the recreational facility. | think that we
should allow this very brief comment to be a part of the record.

| don't think that there is any harmin including it.

MEMBER LEVY: | guess | would ask that we would be
including it as a submission from a person in opposition. It
appears to be a response to a subm ssion.

VI CE CHAI RPERSON RENSHAW I would say yes. I
think that it's just a question of whether or not we can only

accept a last mnute witten testinony from a party versus a

per son.
MEMBER LEVY:  Yes.
CHAI RPERSON GRIFFI'S:  Let e just say that there is
representation of the applicant here. |'mjust going to |ook for
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a visual indication of whether they received this neno. They did
not receive this so it actually puts up another issue.

In looking at this of course it's always difficult

to figure out whether we will accept this or not as we read it
but | don't see any additional naterial evidence that's being
i ndi cat ed. It's actually somewhat of a restating of a position

and | will go to that in a mnute.
First of all, do we have additional copies of this

right here, M. Hart? Ckay. After we nake a quick copy of that,

we'll have that reviewed by the applicant representative and |
will take a quick coment fromthem on their opinion of having it
subm tted.

But for me what this case was really about was as
Ms. Renshaw has laid out the test for the special exception and
then harnony with the general purpose and then any adverse effect
of neighboring property and use. That has to be sonehow
substantiated and discussed in the fact of how a sixth grade
woul d be different or have an adverse inpact as opposed to what
i s standing. Qoviously fromny mnd the clearest conparison is
the fifth grade.

What | was | ooking for through this was what is the
difference. Howis it of nore inmpact or less inpact of fifth and
sixth or no sixth? | mean is there a threshold there? |Is there
a difference? |s there sonething that went to how having a sixth

grade in this building and in this facility would create an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42

adversity?

First of all, the standing BZA order and it's
stated in the hearing whether whatever happens in our decision
today that order still stands. They are by that order allowed an
enroll nent of 200. They are under that now.  They can increase
the nunber population to 200. Wiat's needed to be shown to me

was how the sixth grade wthin that population nmade sone

di fference.

(Chai r per son handed docunent.)

CHAI RPERSON GRI FFI'S:  Thanks. | need to get this
out on the floor. W all have these. | need for you to hand it

to the attorney. Thank you very nuch.

In fact there was testinony by the people that had
raised the noney for the playground equipnment that in fact the
pl ayground equi pnent was age appropriate for that grade and if
not even older than that grade. Now | fully understand and
realize the demands of the nei ghborhood and that the nei ghborhood
is changing with the children and the denands for the playground.
That to ne was an inportant point of |ooking at older Kkids.
There was sone testinony about how ol der kids might frighten the
younger kids in the sharing of the different age appropriate
secti ons.

But the school in their testinony and subm ssions
actually has a large portion of preK and kindergarten. They

actually have a larger portion of younger children than ol der.
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So again weighing the inpact, it did not seem clear to ne that
there was a very strong argunent agai nst addi ng the sixth grade.

Further support and part of the original standing
BZA order was to have the community nmneetings. It was obviously
wel | docunented that those were being fulfilled. Wth the ANC
supporting and with the Cvic Association supporting and then
having a party and individuals in opposition, | see that there is
room for further comunication and di al ogue.

However that again goes beyond the scope of
actually what we are looking at. Let ne digress in ternms of sone
of the other pieces that we heard in the hearing. One was the
intention of the school and were they buying property or were
they noving and actually the submission that cane in. It's
outside of the scope but | think it's inportant to say that |
woul d hope and | think they are making the best effort to have an
open di al ogue with the community.

But there is a certain reality by which they cannot
have open discussions especially if you are going into |and
purchase or |ooking for further options and discovering options.
G herwise in any real estate or any business transaction, you
obviously can't show your entire hand if you are looking for a
deal .

This is a critical issue in terns out of scope of a
school growing and expanding. W heard some testinony or

begi nni ngs of testinmony on that of how the surrounding area and
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school s were undergoing that. Again it had to go back to the
fact that this is a smaller scope special exception just to add
basically the sixth grade into the standi ng BZA order. Yes.

VI CE CHAl RPERSON RENSHAW M. Chairnman, | am
referencing Exhibit No. 36 of M. Stiroba when he tal ks about the
fact that the ol der children dom nate the space and equi pnent of
the Hardy recreation space so that many of the younger kids as he
puts it from the nei ghborhood are afraid to use it. One of the
points that has to be nade is there is obviously a problem here
with the neighbors who have free reign of the use of the Hardy
Rec. space because it is the people s space. It is not the
recreation facility of the school that adjoins the Hardy
Recreation Center.

It seens to nme that what the conmunity is |ooking
for at least those tied with the Hardy Recreation Center is that
the school wll have much nore of an effort to reign in the
children from inappropriate use of the Hardy Recreation Center
grounds and perhaps interior space. But when you read that the
younger children from the nei ghborhood are afraid to mx with the
students then that says to ne that there is not enough
supervision of these children and perhaps not enough outdoor
prograns on the school's own space

So | am not convinced at this tine that this has
been sufficiently dealt with. The ANC has put into its March 7,

2002 letter to the Board that their resolution includes "whereas
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the total nunber of students in the sixth grade is not likely to
exceed 12 students." However those sixth graders because there
is still room in there to reach the 200 cap, there could be
additional older students added to the sixth grade also. There
are going to be nore fourth graders noving up to fifth grade so
there is going to be nore of a weight at the top of the age range
I think than at perhaps the bottom

So if we don't have sufficient assurances fromthe
school that they are going to control those older children so

that the young people from the neighborhood who use the Hardy

Rec. space will not be intinmdated at all, | am wanting to hear
nore of your arguments. |'mnot saying that at this point | have
made up ny mnd. I am just not as enthusiastic about a sixth

grade at this site as | mght be if | had had nore evidence from
the school that they recognize a problem and they were going to
do sonet hing about it.

MEMBER LEVY: M. Chair.

CHAI RPERSON CGRI FFI'S:  Yes. M. Levy.

MEMBER LEVY: Just to add to Ms. Renshaw s comments
and notwithstanding sone of the very good points that she has
made, | just wanted to point out that in the applicant's
additional submittal of March 28, 2002, Exhibit C, there's a copy
of a contract that the Rock Oreek International School has wth
D.C. Departnent of Recreation and Parks for use of Hardy

Recreation Center grounds between the hours of 8:00 a.m and 6:00
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p. m So just to point out that their use of that facility
coincides with an existing contract with the D.C. Governnent.

| can't speak to how that inpacts or doesn't inpact
the use of those grounds by other nenbers of the comunity but
they appear to be within their rights in terms of using those
facilities. Again the question goes back to whether or not
conditions would necessarily change with the addition of sixth
gr aders.

VI CE CHAl RPERSON RENSHAW | just want to point out
it's Exhibit No. 24, | believe. It's a letter fromthe Director
of the Departnent of Parks and Recreation to the President of the
Foxhall Community G tizens Association. M. Neal Epting states
that "I assure you that the Departnent of Parks and Recreation
will not enter into any agreement wth the Rock Ceek
I nternational School for use of property nanely Hardy Recreation
Center, the buildings, fields, courts and play areas under our
oversi ght without the explicit concurrence of the comunity.

Qur responsibilities are specific to maintaining
public space for the benefit of the citizens we serve. The
properties in our inventory are indeed the assets of the
comunity of the whole and as such we are nerely the stewards of
your interest."

So again there is the concern of the commnity
about the use of the adjoining space. Again | just cite the

special exception and the I|anguage that whatever we do in
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granting a special exception that it will not tend to adversely
affect the use of the neighboring property. Here the comunity
has stated that there is a problem |[|f perhaps we take a | ook at
sone of the suggestions that were offered at our |ast neeting by
one of the opponents perhaps we could discuss those three points
and see whether or not there is some | anguage there we woul d want
to incorporate into sone decision

CHAl RPERSON GRIFFI'S: Good. First of all, I find
it difficult to say that the community actually has problens with
this because in fact with the ANC support and also with the
Foxhall, it seems to nme that there is substantial representation
of the community that is actually in support of this application

| think the reason that we do have public hearings and allow
parties status and individuals to testify to get individual and
nore Vi ews. Ms. Renshaw, I'm a little shocked to hear you say
that the comunity is against it when in fact the ANC is in
support.

VI CE CHAl RPERSON RENSHAW Let ne amend ny
statement then. Wien | say the comunity |I'm tal king about the
comunity who appeared before us. Those who are nost affected
are those who want nore open use of the Hardy Rec. space and fee
that the school is inmpacting on that.

CHAI RPERSON GRI FFI S: And to that, a lot of the
testinony that | heard is that they didn't want the popul ati on of

the school there to use that park. Again that is not under the
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issue. | did not hear anything and reviewing the record | can't
find where the argunent goes to the difference between the fifth
grade and the sixth grade.

Concei vably for | ogi cal ext ensi on, i f t he
enrollnment right now is 175 students and they increased 25 nore
students in the fifth grade still under conpliance of the BZA
order that would have an inpact on the playground but it's
wi thint the BZA order. How is that different than if it was 12
sixth graders or 10 sixth graders? That's where | amwith this.
| don't see the difference.

Now | think where you are going with this in terns
of looking at sone of the proposed conditions that were brought
up by one of the people is inportant. | think it has to be hand-
in-hand. | don't think we can craft a condition for this special
exception that will do everything that we want it to do. | think
giving direction is going to be very inportant. | think that's
why the original BZA order that actually rmandates the
communi cation, the neetings four times a year is inportant.

Now there is new equipnment conming into the
pl ayground. It seens to ne that it's easily done by the Friends
of Hardy. There are actually post age appropriate children to be
in the certain areas. They already indicated that there's a tot
lot if |I'm not mstaken. W didn't have picture of the
pl ayground and the |ayout or anything of that sort. So | don't

know specifically if there is a playground equipnent that is
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appropriate for the older kids and that really should be.

If there is a mingling that isn't working with age
groups, | think the school deals with that just on programissue.
Certainly | think they can deal with that on the playground and
per haps sone signs and desi gnations woul d be inportant.

MEMBER LEVY: M. Chair, | would like to add to
that point. Looking at ny notes fromthe hearing | specifically
asked one of the persons in opposition, M. Dckson, who
testified that the community was funding 50 percent of the new
pl ayground equi pnent com ng in.

| specifically asked M. Dickson what would be the
appropriate ages for use of that equipnent. He testified that it
was for five to twelve year olds. There was a separate tot |ot
fromtwo to four years olds. So by ny calculations the equi prment
that is comng is every bit as appropriate for sixth graders as
it is for fifth graders. There is apparently an existing
separation between the two facilities for the different age
gr oups.

CHAI RPERSON GRI FFI'S:  CGood. Thank you.

VI CE CHAl RPERSON RENSHAW Can we discuss the
proposals nade by M. Dollenmayer which were particularly well
thought out which were to require the Rock Creek International
School at its nandated BZA quarterly neetings to regularly update
nei ghbors on the progress of its real estate search? M. Chair,

you pointed out that there is nuch that the Rock OCeek
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International School mnmight not want to reveal in property
acquisition until such time that a purchase and sal e agreenent
perhaps is going to be made.

CHAI RPERSON  (RI FFI S: | agree wth you. The
subm ssion that cane in actually indicated direction can be
shared. | can't define it or gives specifics. But the direction
of the school is anticipating perhaps. In fact the recent
subm ssion by them indicated that they had laid that out. They
laid out the three different options if | recall exactly of
stayi ng, expanding on the site or noving.

So ny point being that it seens like that |ine of
communi cation is open. | think we need to support it and clearly
ask that it continues in substance. W have that order already.

VI CE CHAlI RPERSON RENSHAW I just reference that
ANC 2E stated in its March 7 resolution that was unani nously
passed that whereas Rock Creek International School has stated
this request is for a year during which tine they will be seeking
a separate location for a mddle school. As this ties in with
Ms. Dollenmayer's request is that the community not be kept in
the dark.

| think that no community wants to be what we cal
"sandbagged" on any kind of shall we say novenment of a school
whether it be private or public inits area. It would like those
proceedings to be relatively out in the open. So as much as the

school can keep the comunity updated on the progress keeping in
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mnd there are sonme matters that will not be discussed in public
but as much as they can deal with the comunity as an equal
partner the better.

CHAI RPERSON (RI FFI S: | agree. Frankly if there
were plans to do changes as we've seen there would a public
hearing process whether it would be before us or sone other
agency. | think there are quite a few assurances that it wll
happen. The second.

VI CE CHAl RPERSON RENSHAW Before you | eave this, |
just have to add sonething. You nentioned dealing with this
matter in a public hearing process. I am suggesting or urging
and if the applicant has ears here that notes will be taken that
this is not done in a public hearing process. It is done well
before a public hearing process. Because it's at the hearing
process whereby the community nay be taken by surprise.

CHAl RPERSON GRIFFI'S: | see.

VI CE CHAl RPERSON RENSHAW And if again it goes
back to ny statement that if the comrunity is truly a partner
with the school in finding the best solutions for the school this
will be a harnoni ous devel oprent of the school, transfer of the
school to another location for its mddle school rather than a
surprise to the community. That's ny feeling.

CHAl RPERSON CGRIFFI'S: | absolutely agree. | think
that is well said that it only benefits the school wth their

plans if they have consensus and support from the comunity.
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They can only do that by creating sone buy-in fromthe community.

| think if they are not aware of that now they certainly got a
taste of it on this small special exception. | can't imagine a
large addition or developnment on that property without having
some consensus dealt with

Ckay. If | recall there was the scheduling of
outdoor activities also

VI CE CHAI RPERSON RENSHAW Yes. There was the
request to require the school to submt each senester a schedul e
of its outdoor activities and physical education sports to the
Hardy Recreation Center director and then abide by the D C
Departnment of Parks and Recreation's decision regarding the
appropriate shared use of the facility wth neighbors, the
children and other permtted users. Makes sense.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: As much as | might agree with the
intent of such requests, | have to ask nyself as a nenber of this
Board whether that ties directly back to the issue of fifth
graders versus sixth graders which is under deliberation

VI CE CHAI RPERSON RENSHAW It ties back to the
speci al exception.

MEMBER LEVY: Pertaining specific to adding the
si xth graders. That's the special exception that is before the

Boar d.
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VI CE CHAI RPERSON RENSHAW Indeed the matter was
brought up by M. Stiroba with the older children and the use of
that Hardy Recreation grounds because they are going to be using
it. And these are ol der children.

MEMBER LEVY: So would it be that we are | ooking
for additional types of use of what's there now?

VI CE CHAl RPERSON RENSHAW  No.

MEMBER LEVY: ['m not clear on what they are
tal ki ng about.

VI CE CHAI RPERSON RENSHAW I'"'m saying that M.
Dol | enmayer's request is not a difficult request for the school
to handl e. I think it would do nuch to alleviate some of the
concerns of having a sixth grade al beit 12 students at that site.

MEMBER LEVY: I just thinking ahead, M. Renshaw.
If we were to attach such a condition to an order given that the
school has a permt to operate on those grounds between 8:00 a.m
and 6:00 p.m, that they were to cone back with an agreement with
the rec. center that says they're there from 8:00 a.m to 6:00
p. m, how would that benefit the comunity?

VI CE CHAl RPERSON RENSHAW G ven the warnings that
the school has received on Novenber 5, 1999 from then Director
M. Robert Newran to M. Daniel Hollinger of Rock Creek
International School where M. Newman's states "Please be assured
that the correspondence you received fromny predecessor does not

all ow you exclusive use or oversight of D.C.'s property interest
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in Hardy Recreation Center.

The Departnent reserves the right to pernmt the
field and/or courts and has the right to cancel any outstanding
permt at its discretion.” So we have here the back and forth of
the Departnent of Parks and Recreation cautioning the school on
the use of that property.

MEMBER LEVY: | agree and those are all wvalid
points that should be |ooked at between the school and the
comunity. But | would question in this case whether the Board
has jurisdiction to attach those natters as conditions to an
order that has to do with sixth grade students.

VI CE CHAl RPERSON RENSHAW | do. | feel that we do
have that because of the concern expressed by the comrunity about
ol der students at the school.

CHAI RPERSON GRIFFIS:  The difficulty is what woul d
the actual condition be. Because the only way to really deal,
Ms. Renshaw, directly with your concern which | think we all
share is we don't want to create any problens. W certainly want
to mtigate if not alleviate all of them

But what would the conditions be? It conceivably
goes to the park and the use of the park and the property in the
park which is off-site which is not under the control as the
letter you' ve just said of the school itself.

So what we need to do is go to how does the school

control its students and their use of the park? How do we get
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there with that? They have to go under the access agreenent with
the Public Wrks. | think as |I've stated the |ayout of the park
and area should designate appropriate age areas and the time of
use is also identified.

| tend to agree with M. Levy. I'"'m not sure how
under our order we could condition sonething that would address
the issue that you brought up.

MEMBER LEVY: Ms. Renshaw, | just wanted to add.
Just to reiterate what the Chair said, | don't think that we're
di sagreeing with you. These are inportant issues that need to be
addr essed. W are just questioning whether we have the vehicle
to address them Also given the letter from which you just
guoted or from which you just referenced, it appears that the
i ssue has already been raised and the city is aware that there
are concerns about sharing of the facilities.

VI CE CHAl RPERSON RENSHAW  But obvi ously from what
we heard in testinony from those associated with the Hardy
Recreation Center, the problemis still out there. W need to
address again the use of the neighboring property that in the
| anguage of the special exception 3104. 1. If we can put sone
kind of a statement in there such as what M. Dollennmayer has
suggested to us, | don't see the problem

MEMBER LEVY: | guess and maybe |'m not being clear

VI CE CHAl RPERSON RENSHAW No. You're very clear.
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MEMBER  LEVY: But thinking through this,
conditioning this order and |looking at the special exception
that's before us and | look back to the testinony that we've
heard, | don't see in the testinony that these issues are tied
specifically to fifth graders versus sixth graders. They seemto
be tied to existing conditions or perception of existing
probl ens or existing perceived probl enms whatever the case is.

W' re being asked to consider adding sixth graders
within the overall enrollnent cap of the school. | don't see how
those issue are tied specifically to a special exception to all ow
sixth graders. | can't make the connection.

VI CE CHAlI RPERSON RENSHAW  Per haps you woul d then
deal with what |'ve been trying to deal with and that is the
language in the special exception about the wuse of the
nei ghboring property that we have to address.

MEMBER LEVY: | guess | amdealing with that. ['m
| ooki ng at new equi pnent that's being provided that's appropriate
for sixth graders. I'm looking at a permit that the school has
to use the neighboring property.

I''m considering what the difference is going to be
by having sixth graders in lieu of fifth graders. | don't see
that there is a particular adverse inpact that's tied to that
i ssue before us.

Again | don't disagree with your concerns. ['m

just trying to frane the limt of the scope which is what | think
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is before the Board.
VI CE CHAI RPERSON RENSHAW My concerns are out

there. This is on its face a very easy decision to nake because

we are not being asked to change a cap on a school. W know that
it is a limted period of tine. But again it's just the
comunity and here |'m saying those involved with the Hardy

Recreation Center, the abbuttors next door have a problem The
problem isn't resolved. The school wants favors from the Board
so nodify a condition. | am looking for a way that both sides
can feel at peace with the decision.

The school wants that sixth grade. Fi ne. It's
only 12 students. That's mninmal. Yet there is an inpact on the
property next door and the comunity. That means those who are
using it.

CHAI RPERSON GRIFFI'S: Wiy do you think that these
concerns even up to scheduling couldn't be addressed in the
comunity meetings that are required in the original BZA order?
It seems to me that the vehicle for addressing the specific and
nonantici pated problens at this point is there for them to cone
together and to reach sone agreenent.

VI CE CHAI RPERSON RENSHAW Per haps some kind of
self evaluation of the school's outdoor activity program | just
wonder as these children are getting older, they are little
citizens you mght call it. They are having sone kind of courses

| shoul d expect in governance. This would be a wonderful project
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for themto evaluate their responsibilities regarding the use of
the equi prent and the recreation center by the ol der children.

CHAI RPERSON (Rl FFI S: I think that's a very
creative idea.

VI CE CHAI RPERSON RENSHAW In a civics class that
they would have and have the students report to the citizens'
committee that is set up under the BZA agreenent.

CHAIRPERSON GRIFFIS: | think that's a great idea.

| have problens making that a condition. | think one of the
pi eces for any condition in a BZA ought to be its enforceability
and any nonitoring and as M. Levy has brought up how and what
the direct connection is. | think the problemwith that is and |
woul d hope the school would have that initiative and be that
creative with their own progranmming if a condition on that point
isn't so focused wi thout any real substantive output. They could
have that class and that woul d suffice.

VI CE CHAI RPERSON RENSHAW Can they sign a code,
all of those new sixth graders, whereby they would adhere to

responsi bl e behavior on the grounds of the school and on the

grounds of the Hardy Recreation Center that they wll not
intimdate the younger children, they wll avoid danmaging the
public or private property and they will be good citizens of the

school and of the community?
CHAIRPERSON GRIFFIS: |I'd like a few adults to sign

a code like that.
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VI CE CHAl RPERSON RENSHAW  What a good i dea.

CHAI RPERSON CGRI FFI S: | agree that it's a good
idea. | just wonder what the reality of changi ng behavi or would
be just by having that. I think the school has its own code of
conduct. | can only inagine any institution or school has a code
of conduct otherwise it would be chaos. This isn't a jail. It
is a educational facility.

I think it needs to go nore towards how t he program

is laid out physically and then the scheduling. | think we have
that. | think the basis for if you will the segregation of ages
on this playground can be easily done. That's the way you in

fact inpact and affect behavior nore so than by basically
papering the idea of action.

VI CE CHAI RPERSON RENSHAW | think that the school
has to grapple with this because it is a problem I think it
would be a good faith showing to the comunity that they
recogni ze that the students perhaps need to sign a code of
conduct which would reference specifically the use of the Hardy
grounds, the neighboring property. It speaks again to the
speci al exception language that they are not going to adversely
effect the use of that nei ghboring property.

I think that we feel that they are of course good
citizens but there is this problem It should be addressed very
directly. I think there should be a report back to this

commttee of citizens with which the school has to neet on a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

regul ar basis.

CHAI RPERSON GRI FFI S: I certainly understand your
position, M. Renshaw.

VI CE CHAI RPERSON RENSHAW  Because if we don't do
this and address sonething specific to this conplaint, | am
afraid it's just going to be as usual. W find often that we
have applicants that gear up for appearance before the BZA and
then after the fact it all goes away. Then the comunity is |eft
with a problem

Here we need to address the problem and try to
correct the problem A very nonpunitive way of doing that would
be in such a nmatter as a code of conduct that the ol der students
would sign. Fifth and sixth grade if those are the probl em areas
woul d sign sonething that would speak to their respect for
younger children and for the public and private property. Then
they are aware. The school is aware. The comunity is aware.
Then let's hope it works.

CHAI RPERSON CRI FFI S: First of all, I think the
record shows in fact that the school mnmade first of all total
conpliance with this standing BZA order. It didn't just gear up
for this public hearing and try to put on a happy face. In fact
the addition submissions as stated they actually have
communi cated their ideas. | appreciate that. I think we have
seen in fact others who pull it together in the |ast few weeks.

| think there is going to be tension in shared
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facilities with schools and nei ghborhoods forever. There will be
tensi ons between older folks and younger folks and al so younger
fol ks and teenagers. That's the beauty of life sonetines.

So how do we get beyond that for our consideration
because we have run out of time to deliberate on this? | would
underscore the fact that they are in conpliance as docunented.
No one has cone to testified against the fact that they are in
conpliance with their current BZA order.

Nunber two of course is what we are |ooking at
specifically in changing the language to allow the sixth grade
under the enrollment cap of 200. | think we need to nmove on with
this and I will nove approval for a special exception to nodify
condi ti on nunber two.

VI CE CHAI RPERSON RENSHAW Wth any addiitional
| anguage?

VI CE CHAI RPERSON RENSHAW I'm sorry. Thank you
very much. Let me put that aside for a nonent. Havi ng seen a
visual indication fromthe applicants representive that it's fine
and | hope he understood that | was tal king about the nmeno of M.
D xon's that was submtted today. It will be taken into the
record.

There is no objection stated on that so we can have
that in the record. | would nove ahead and nove for approval of
speci al exception to nodify condition nunber two of BZA O der No.

16424 to include the sixth grade for private school (section
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206) and child devel opnent center (section 205) for prem ses 4470
Q Street NW

MEMBER LEVY: |'Il second the notion.

CHAI RPERSON (RI FFI S: Ckay. Mdtion is there and
seconded. Now discussion. There are two things that we need to
have. Ms. Renshaw, we will take up your point but also tine.

The relief sought by the notes | have and we would have to check

the advertising of this did not indicate a time limt. I
couldn't put ny finger on that fact. There was talk of tine
limt. The school indicated that their idea was to do a middle
school el sewhere. I wasn't sure that we had brought up or

actually definitively established what timng we were actually
| ooki ng at associating with it.

VI CE CHAlI RPERSON RENSHAW  Again according to the
ANC 2E the school has stated that the request is for one year.

CHAI RPERSON GRIFFIS:  Yes. | knew that it cane up
t here. There is language in the applicant's subnission. "The
applicant is required to have an on-going liaison with Foxhall,
ANC and other interested communities. Landscaping is still
required, provided and nmintained. The whol e essence of this
request is to allow existing Rock Creek International School
students who want to to continue their education at Rock O eek
for one nore year."

But now one nore year neans from fifth to sixth

grade. It nmeans a continuum of the grades as | read that. That
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doesn't to ne state that they just want it for one year.

VI CE CHAl RPERSON RENSHAW It says for a year. [|'m
again looking at what the ANC has put in its resolution. It
states that "this request is for a year during which time they
will be seeking a separate |ocation for a middle school."

CHAI RPERSON GRI FFI S: Ckay. I'm going to do two
t hi ngs. First I will give ny opinion and then | know we have a
notion on the table.

First of all, in one year a new mddle school is
not going to be had. So I don't think it's very realistic.

VI CE CHAl RPERSON RENSHAW  That's what they have.

CHAI RPERSON GRIFFI'S: | understand that's what the
ANC is looking at. Actually, M. Sansone, tell ne if | cannot do
this but -- Go ahead, M. Levy.

MEMBER LEVY: I"m just |ooking over ny notes from
the hearing. What | wote down in ny notes was that the
applicant is looking for a sixth grade tenporarily until 2003
only. Perhaps that is not testinmony of the applicant. Frankly,
['mnot sure who testified that.

CHAI RPERSON  (RI FFI S: Let me do this. The
representative is here. I'm going to ask them very quickly if
you woul dn't mind. Could you speak to this M. Epting?

VI CE CHAl RPERSON RENSHAW I would also like to
know what was stated in the transcript on this point.

CHAl RPERSON GRIFFI'S: W don't have a transcript.
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MEMBER LEVY: Actually, M. Chair, this does appear
to be the testinmony of the applicant or the applicant's
representative.

CHAI RPERSON GRI FFI'S: Ckay. Let me just ask sone
very direct questions of M. Epting. Can you answer the fact of
what is actually being sought in terns of timng?

MR EPTING John Epting with Sean Pitnan. e
filed in our post hearing subm ssion that we would |ike the sixth
grade to run concurrently with the Septenber 30, 2009 dates in
the order right now M. Hollinger did testify that the intent
is to nove this along as quickly as possible to find a new m ddl e
school .

But at the same tine they have been trying to
establish another mddle school since 1999 and that is our
timeframe. So as soon as possible he would like to nove it but
we need the flexibility as you recognize that we can't find a
pl ace right anay. Then we woul dn't nake a year.

CHAI RPERSON GRIFFI'S:  So the direct request is that
this would actually foll ow the existing BZA order until 2009.

MR PITTMAN. That's correct. | tried to make that
clear in the post hearing subm ssion.

CHAI RPERSON GRI FFI S: Ckay.

MEMBER LEVY: I do see that in the forwarding
letter of March 28 from Sean Pittnan.

VI CE CHAl RPERSON RENSHAW Now did the ANC have a
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chance to reflect on that statenent because it said that the
request is for a year? Now that is what the school stated to the
communi ty.

MEMBER LEVY: | guess the question at hand is was
this docunent served on all parties and did they have a chance to
respond.

MR EPTING It was certainly served on all
parties. | served it out on Thursday.

VI CE CHAI RPERSON RENSHAW  That woul dn't give the
ANC enough time to reflect on it.

MR EPTING | think it's been clear all along that
we were asking for this. W never filed anything with a tine
limt onit.

VI CE CHAl RPERSON RENSHAW Yes but if it's been
clear all along, why did the ANC specifically state that the
school stated that this request is for a year and that is the
March 7, 2002? Now if you have stated in sone other docunent
that comes after March 7 then the ANC should have tine to reflect
on the change.

MR EPTING Again | think M. Hollinger tried to
nmake it clear that that's his intent to nove as soon as possible.
That's what he wants to do. But he also said at the hearing
that he can't be bound by that one year determnation. The ANC
was here at the hearing.

W're not trying to be |oose about this. W're
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trying to say that we are noving as quickly as possible.

VI CE CHAI RPERSON RENSHAW  What did you say to ANC
2E? If ANC 2E has stated that the request is for a year, then |
take that to nean that the school official told the ANC and the
comunity in a public session that the request is for a year.
One year. That's what | amprepared to vote on. A year.

MR EPTING Wien he saw the ANC s report, he
recogni zed that was not what he asked for. He does realize it's

there. That's why he tried to clarify the issue at the hearing

by saying that's his intent. But he couldn't be bound to it
because otherwise we will be back to you next year with a second
request.

CHAI RPERSON GRIFFIS: Right. A single year | don't
feel is reasonable at all. But we do need to establish
sonet hi ng. | think with the ANC it could in fact have been in
their own witing. There is obviously a disconnect here. Wien I
read the portion of the original submission that | just read to
you to continue their education in Rock Creek for one nore year |
think it was clarified in the public hearing that it was the
continuum of the grade. Be that as it may, who was here fromthe
ANC at the public hearing? Do you recall, M. Epting?

MR EPTING M. PolKk.

VI CE CHAl RPERSON RENSHAW M. Scott Pol k.

CHAI RPERSON  GRI FFI S: At that time, he was

representing the ANC, heard the testinony and would have had an
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opportunity to respond if in fact it was --

VI CE CHAl RPERSON RENSHAW  WAs he in the roon? |'m
asking if M. Polk heard the testinony because there was a tine
when he left the room

MEMBER LEVY: M. Chair, | think however we decide
to proceed we should proceed with the idea in mnd that the ANC
has only endorsed this for one year and that's their opinion.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: That they heard testinony that it was
temporary for one year. And that perhaps they haven't had tine
to respond to the additional submittal. So whatever we decide in
terms of timefrane | think we should consider that the ANC has
only endorsed one year.

CHAl RPERSON  CRI FFI S: Ckay. I think we can
consi der that. | would anmend ny notion then actually for the
approval of this special exception to run with the standing BZA
order. That would take it to Septenber 30, 2009. | do believe
that it has some rationality to it in that this existing if
approved exception goes to nodifying that order.

| think that it has been clearly stated and it's
fairly unrefutable that the school is looking to expand to a

m ddl e school and will somehow find th availibility of a site or

some situation to do that. I think that is within their own
interests. It is what they are pursuing. Again going to the
fact of the difference between the fifth and sixth grade, | don't
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believe was strongly shown. Wth the students starting within
the enrollnment cap, | don't see any reason why it wouldn't fall
within the standing order.

Let me just for procedure, M. Levy seconded the
noti on and you are accepting the amendnent.

MEMBER LEVY: The anendnent was just that it would
extend with the time period of the original order.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: |1'Il second that.

VI CE CHAI RPERSON RENSHAW M. Chairman and M.
Levy, we didn't get into in the hearing that |I recall the counts
of the fifth grade going into sixth is 12 but we didn't get the
counts of fourth going into fifth that would go into sixth. In
other words, we didn't get a feeling as to how weighted the
school wll be wth the older children versus the younger
chi I dren.

MEMBER LEVY: But we also clarified that we weren't
asking for that information when we asked for additional
submittals.

VI CE CHAl RPERSON RENSHAW In light of the fact
that this is an approval to run with the standing BZA order to
2009, that changes matters considerably. Again we were | ooking
at this for a one year tenporary, 12 students. |It's not going to
hurt.

CHAI RPERSON GRIFFI'S:  But it goes to the fact that
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there is nothing in the order now

VI CE CHAl RPERSON RENSHAW I know what's in the
order, M. Chair.

CHAI RPERSON (RI FFI S: | understand that but they
coul d conceivably have an entire fifth grade 200 students in that
building. I|'mnot sure (1) we can get into the m cromanagi ng of
the student counts because | don't this and ny notion doesn't go
to limting 12 kids in the sixth grade. I think what they' ve
shown in the program that they actually have and the space
requirement in their own building has nmore younger students and
then going up to I esser ol der students.

Again how do we bind that? How do we try to
control that? | think they wll have a natural cap to the
classes based on the facility side itself and based on our
current order.

VICE CHAIRPERSON RENSHAW | just stated to the
Chair w thout the nmicrophone on that he did not know that.

MEMBER LEVY: M. Chair.

CHAl RPERSON (RI FFI'S:  Yes.

MEMBER LEVY: I would be agreeable to sone other
time period greater than a year if you chose to anend your
not i on. However | did second the motion and |'Il stand behind
that if we proceed.

CHAI RPERSON GRI FFI S: Ckay. Ms. Renshaw, let's

hear fromyou. | nean realistically to put together every thing
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that woul d need to happen to establish a mddle school. Wat do
you propose woul d be needed in terns of tining?

VI CE CHAI RPERSON RENSHAW |'m not the real estate
agent here but | can say that what |I'm looking for is sone
definites. Wien M. Epting briefly came back to the table and
said that M. Hollinger, the head of the school, tried to make it
clear at the hearing about the timng but he couldn't be bound to
it using M. Epting's words that doesn't give nme much confidence
in supporting a tinme limt up to 2009. That's much too long for
the community.

I have no idea how long it's going to take the
school to find an appropriate spot for a mddle school. | can't
j udge that. | shouldn't judge that. Nor should we judge that
All we can do is state or vote on what we have been presented and
that is again fromthe comunity's standpoint they think it's for
a year. That is what | would be willing to vote on. For one
year.

Then during that tine the school could nmeet with
the community and be nuch nore forthcomng in its plans to as far
as expansion a mddle school. Again they can get the comunity
on board so that this is not an adversarial situation. Al so that
the ANC clearly understands the ground rules in which the schoo
is going to be working and is not taken by surprise. | think the
comunity would be very nuch taken by surprise if we support an

application that would go until 2009 for a sixth grade.
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CHAIRPERSON GRIFFIS: kay. |If we wanted to be a
little nmore rational obviously we can't predict out what Kkind of
timng would actually be needed. The school may not know that at
this point. If we did it to 2009, if ny math serves nme is seven
years. Wat if we did it for five years.

VI CE CHAl RPERSON RENSHAW  How about two?

CHAl RPERSON Rl FFI S: Two years gives ne sone
concern because even if there was a site acquisition right now
and | nmean we can't project out but two years just doesn't seem
to be a very rational time to actually establish a whole new
facility. Rather than burden wus frankly is why |I'm nore
concerned having to hear this again so quickly w thout any new
si tuation.

VI CE CHAlI RPERSON RENSHAW I'd like to hear it
again in a year to hear that everything is fine with the sixth
grade, that based on one year of interaction with the community
and the students, having adopted a code or conduct vis a vis the
recreati on space next door, that the comrunity then supports the
school in the continuing search for an appropriate mddl e school
location but in the interim that the comunity supports the
school's nai ntenance of a sixth grade programat its present site
for a period of up to 2009. That's what | would like to see.
That's what | could vote for.

| don't think it would be hardship to return in a

year with a good report. W could dispense with it within |ess
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than a hal f an hour.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI' S Yes.

MEMBER LEVY: Just to throw another nunber at you.
It seens to ne that a reasonable anount of tinme for a party that
is actively seeking a solution to expansion on another site m ght
be perhaps three years. ['m not sure that would satisfy M.
Renshaw but perhaps that's a nore reasonable anount of tine to
actually find a site, acquire it or perhaps construct a buil ding.
I don't know. ['m struggling with sonething here. | think
three is a reasonabl e anount.

CHAI RPERSON GRI FFI S: I think that's enough said.
W know where everyone is. | would accept the Levy anendnent to
the notion of three years and would have |ast noment discussion
on that. | think Ms. Renshaw s points are well taken and | think
it does serve the comunity well. But | do think we need this
est abl i shed.

VI CE CHAI RPERSON RENSHAW M. Chairman, it just
pains me that the community has a perception of what we are
voting on and the comunity's point of view was of course not
only addressed at the testinony but it is addressed in the
resolution that the ANC has forwarded to us. They are stating
that this is going to be a year. So for us to be so flexible and
so elastic on this that we give several nore years wthout

addressing again the l|anguage of the special exception and the
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adverse effect that the comunity neaning those wth Hardy
Recreation Center have brought to our attention is just a
di sregard for the commnity's point of view

CHAI RPERSON GRIFFIS: | do not think that this is a
disregard of the community's point of view W have several
differing community point of view But | think by the
i ndi vidual s who have testified, we have taken those into great
account. | think by giving it the three years actually addresses
(1) the reality of what it would take to fulfill the stated goal s
of the school to establish a mddle school and where and how t hat
happens we do not know.

And (2) | think it also balances the fact that then
it will cone back to us as not a pernmanent situation but wll
come back to us after a tine where we can actually evaluate it
and hopefully the community can realistically evaluate the
functioning and the anticipated plans. One year is just not
realistic.

VI CE CHAl RPERSON RENSHAW I would ask that you
adj ust your timetable for two years instead of three years given
the concerns that | have voiced today. | would like to vote for
this application because | believe that they have a cap of 200
and again they have not asked us to exceed that cap. | would
like to vote for this but | feel that three years is too |ong.
The comunity feels it was going to be a one year tenporary

adj ust ment . If we could say two years, conme back with a report
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card, and see where we are in two years, that is not a difficult
situation. That is not an unattainable situation. That is not
sonet hing that the school should not consider.

CHAI RPERSON (RI FFI S: Ckay.

VI CE CHAI RPERSON RENSHAW  So |'m asking for two
years and then we will put this to rest.

CHAI RPERSON CRI FFI S: There it is then. Ve will
put two years from Septenmber. That will give two full academc
years that in fact for the school fits their calendar. W'Il be
able to figure that out.

MEMBER LEVY: M. Chair, just for clarification.
That's two years from Septenber 2002?

CHAl RPERSON (RI FFI'S:  Correct.

MEMBER LEVY: (Okay. |'ll second that.
CHAl RPERSON @RI FFI S: G eat. I think we need no
further deliberation on this. And would ask for all those in

favor of the notion as will be restated signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON  GRI FFI S: I didn't try and slip
sonething in there.

VI CE CHAI RPERSON RENSHAW I just told the Chair
that he'd better not.

CHAl RPERSON GRI FFI'S: Do we have a proxy?

MR HART: Yes. Staff will report the vote to

approve as four to zero for this to run for two years. M.
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Giffis nade the notion. M. Levy seconded it. M. Parsons by
proxy vote to approve. WMakes the vote four to zero.
CHAl RPERSON GRI FFI'S:  Thank you, M. Hart.
Can we take a short break? Of the record.
(Whereupon, the foregoing matter went off the
record at 12:26 p.m and went back on the record at
12:46 p.m)

CHAl RPERSON @RI FFI S: W're back on the record.

Unfortunately we are still on the norning public hearing. Ve
have one nore case that is part of our decision naking. M.
Hart, when he is ready, will call that for us.

Let ne while | have a mnute because obviously I
think folks have shown up for afternoon, we will depending how
long deliberations take on the last case of the morning we wll
then break for lunch. Before we break I'Il let you know what the
anticipated tine for starting up the afternoon session is. M .
Hart, when you are ready.

MR HART: The next case is Application No. 16827
of The Stuart Building LLC, pursuant to 11 DCMR  3104.1 for a
speci al exception under section 508 and pursuant to 11 DCWR
3103.2 a variance from the floor area ration provisions under
section 531 to allow an addition to and conversion of an existing
building for office use in the DOODSP-1 District at premses
1750 N Street NW (Square 159, Lot 70). The hearing date was

January 29, 2002.
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The Board heard the facts of the case and
deternined that additional information was needed. The
information requested by the Board is listed in the March 5th
agenda.

At its March 5, 2002 public neeting, the Board
determned that the applicant had not subnitted the information
requested at the January 29, 2002 public hearing. The Board
directed the applicant to provide the information that was
requested and are described in the agenda for the March 5, 2002
neeti ng. For that request the Board established the follow ng
dat es: March 21, 2002, submissions to be filed; April 2, 2002,
Board's decision at its public neeting.

The participating board nenbers are M. Anne
Renshaw, M. Levy, M. Etherly, Ms. Carol Mtten and M. Giffis.

The application is now before the Board for its decision.

CHAI RPERSON GRI FFI S: Thank you very nuch, M,
Hart. First of all, we do need for the record to indicate that
Ms. Mtten has joined us now for this case. So we have our ful
Boar d.

| made comments actually this norning and | want to
iterate them but | think I wll be nore brief than | was this
norning. Often tinmes we continue cases in order to first of al
get the docunentation that is required to put together a case and
for the applicant to have tine to do that. I think it is

pertinent to state again that this Board takes very seriously the
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responsibility of the applicant to put together a case and the
burden that it often can be. So we try to err on the side of
caution in giving anple time and opportunity to put that
t oget her.

That being said we have the decision making in this
case in front of us currently. W have had substantial anount of
docunentation that has conme in. This is an interesting and
frankly a rather complex case in terms of the itens and the
i ssues involved with it. I'm going to let others speak first
which is very unlike ne and see how this discussion rolls. Are
there comrents and prelimnary deliberations on this case?

MR HART: M. Chair.

CHAI RPERSON GRI FFI' S: Yes.

MR HART: I'm not sure if this is the right
juncture but if | mght you mentioned subm ssions that had cone
in. W had sone subnissions comng in very late. There is one
subm ssion from a non-party. The record is closed. M/ request
from you is that this submission should be returned to the
i ndi vidual or the parties that submtted it.

CHAl RPERSON  GRI FFI S: | f I understand you
correctly, M. Hart, according to our rules and regul ations the
record on this case was closed and therefore cannot accept
addi tional information. The information that was submtted was
actually not froma party in the case. Correct?

MR HART: That is correct, sir.
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CHAl RPERSON (Rl FFI S: Then | think it is in fact

appropriate and part of our own operations not to accept that

information i

this case.

nto the record. So we are back to deliberation on

COW SSI ONER M TTEN: M. Chai r man.
CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER M TTEN If I may, | wll begin. I

don't want to belabor the discussion that we've had in the past

on the special exception that has been requested in this case. |

think we actually had reached a consensus at a prior decision

nmeeting that we were supportive of that. | am supportive of the

request for special exception.

neet i ngs that

| continue to feel as | voiced at other decision

I do not feel that the applicant has net her burden

of proof for the variance. | think there are two things that are

driving the hardship that Ms. Stuart has attenpted to portray. |

think they are both self created. One that is driving the

situation is

the anmount of noney that she paid to acquire the

property. The second factor is her desire to retain certain

interior elenents of the property that create inefficient space.

That is entirely her preference. There is no historic

preservation

requirement to retain those areas in their current

inefficient |ayout.

have in the

(202) 234-4433

| think if we just look at a few things that we

record | have concern that the project is not
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feasible even as the current proposal exists. I would point to
the applicant's nmobst recent subm ssion where she does an anal ysis
of the income that the property is capable of generating and then
the anount of debt service that she has to serve.

According to the information that she submtted, if
this is approved she has to service debt of $1,850,000. Now she
also submitted to the record and the original information that
was submitted for the hearing excerpts from an appraisal that
show that the value of the property as though renovated after
it's renovated will be $1,800, 000. So she's trying to service
debt that exceeds the value of the property even as proposed. So
this is not a feasible project as it's been proposed based on the
information that the applicant has put into the record.

W have no evidence in the record that the property
is not economcally feasible in its existing configuration. In
fact, we have sonmething to the contrary. In the transcript of
the hearing, the applicant's architect nade the follow ng
statement and this starts at line 9 of page 219. This is a quote
fromthe applicant's architect. "If we went in and gutted it |
can assure you that we can create enough rentable, usable square
footage in this building to nake it economically viable." That's
the end of the quote.

So what we have is information from the applicant
that shows her proposal is either not viable or mnmarginally

vi abl e. W have information from her architect stating that
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there is no reason why in its current configuration it cannot be
nade econonically viable if the applicant were just to pursue a
di fferent course of renovation.

I'd like to just finish with an observati on based
on ny experience. I think it's born out by the excerpted
apprai sal which is for small office properties of this type they
are typically owner occupied. That's because there are
inefficiencies that owner occupants are wlling to accept for
non-econonic reasons like they want to have control over their
building, they want the identity of having their own building.
That doesn't necessarily nean that there will be a full economc
payback for that investnent.

There are al so non-econonic benefits. That's why
the sales analysis and that's why the price that Ms. Stuart felt
conpelled to pay exceeded what makes sense econom cally because
that is the environment that she has to conpete in in order to
acquire the property. But it's not the role of this Board to
make that economically viable for her. In fact as | said | don't
even think the proposal is economically viable. So I'mnot in
favor of the variance that would allow the expansion of the
of fi ce space.

If there were a proposal that were to return to
this Board exclusive to the fire stair at the rear, | would be
much nmore willing to entertain that because that's a life safety

i ssue. | think there is a conpelling reason for that. Thank

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you.

CHAI RPERSON  GRI FFI S: Cood, M. Mtten. Very
i nformative. Very hel pful. Wiat | understand is that in fact
you stated it and I would have to agree that the case isn't mnade
for a special exception that would allow for a principal office
use in the building. You didn't really speak to that but you
alluded to it and that is in terns of trying to mx the
residential in a building of that shape rather that w dth and

that square footage is obviously overly burdensone.

That would in fact if |I'm not mstaken take a
variance for a small portion of the FAR just to fill out the
existing volune of the building. In fact |I think it may well be

that we take those separately. To your discussion and | would
have to concur that.

Then when we go to the next step for a use variance
which is of course a very difficult test and burden before this
Boar d. W progressed through another doorway to another
threshold, the higher threshold and what would get us there to
allow for the increase in the FAR for the addition. It is the
addition on the fifth floor which is taking over the unoccupiable
space. There's the attic there at <ceiling heights below
occupi abl e and portions that are extending out. But it goes to
actually the extension off the second, third and fourth floors,
the first floor having a larger floor plate. What gets us to

that point?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| was also having difficulty seeing the test for
that nmade by as Ms. Mtten has gone through just the econom cs of
it. Because if the econonm c issue cones in with the use variance
which is appropriate, we need to look to how there would be no
economc viability for the matter of right use within this and
therefore would allow sone relief in order for it to be used. W
are showing as you stated from the architect although | don't
take that testinony fromthe architect as an econom c expert his
point being he could utilize the space for useable space that
coul d be occupied and in the programwe are taking. | think that
record shows that it is economcally viable to use it within the
exi sting envel ope of the building itself.

Let's hear from others because there is the whole
hi storic aspect that was brought up also in the testinony. There
was sone as Ms. Mtten has brought up the issue of trying to
preserve the interior which is actually not under the current
HPRB review. Theirs was nore on the facade.

However it would mean if we went in that direction
that sonehow we guaranteed or insured that the entire interior
woul d have sone preservation aspect to it for an extended period
of time if not for the life of the building. But that opens up
anot her issue. That to me was difficult to actually define or
conceivably even put within our jurisdiction in terms of actual
applicability to this order but also in terns of how we would

uphol d sonething of that nature. M. Levy.
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MEMBER LEVY: I was going to touch on that point
what you basically just covered. That is that this Board has no
mechanism if we use the argunent of the historic stair or
reconfiguring the historic stair for insuring that it remains in
the future or sonme nodifications won't occur to that stair
because of the interior of that building is not protected.

Additionally | just wanted to make note on the
bottom of page eight of the applicant's additional submttal.
The present configuration of the building is described as set up
for five offices and a conference room set up for an office use.
I would agree with Ms. Mtten. I think we're looking at a
building that is set up for offices already. W want to go from
five offices to ten offices. The only argunent that's been nade
for that is the econonic viability of the project.

CHAI RPERSON GRI FFI S: Ckay. There's a couple of

other things that we need to pick up. | wanted to just nmke
note. | know it was part of our deliberation on this is that we
also have an abutting neighbor in opposition. There was

testinony to the effect that the addition would actually block
sone of the light and air into that building.

The applicant | think nade an after rebuttal to it
whet her her rebutt is the direct issue or not talked about the
adj oi ning neighbor's structure and its size. It is as submtted
by the applicant upwards of 60,000 square feet but does have that

glazed atrium that adjoins the lot that is under question now
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Al of which obviously has to be factored into as we |ook at the
increased FAR and the increased addition to the rear of the
bui I di ng.

I would propose that we do this and actually
separate this into two notions. Then third we need to deal with
the parking. |I'msorry if | mssed it if you tal ked about that
Ms. Mtten. There has been sone back and forth in fact some
differing opinions fromthe Ofice of Planning' s reports from our
own staff. I think we can take up parking at the end after we
see how the other notions might go which nmay informus as to what
actual relief is required.

COW SSIONER M TTEN.  Wul d you li ke to nake what
thi nk woul d be one of the two notions you woul d be interested in.

CHAI RPERSON GRI FFI'S:  Sure.

COW SSIONER M TTEN: | woul d nmove approval of the
speci al exception request for office use under section 508 that's
requested as part of Application No. 16827.

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON GRIFFI'S:  Any further discussion? M.
Mtten, do you want to speak to the notion?

COMW SSIONER M TTEN:  |I'd be happy to. | think on
the special exception the applicant has nmet the burden of proof
there in that this actually is just legalizing what has been an
on-going use of the property as has been suggested. It wll

| egal i ze the on-going office use. | don't believe it will result
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in any adverse inpact. W don't any testinony in the record as
it relates to the special exception request creating adverse
inpact. | don't think that it will inmpair the zone plan in any
way in as much as nost of the other structures in the 1700 bl ock
of MStreet are in office use with the exception of a few hotels.

CHAI RPERSON (RI FFI S: I'"m sorry. Did your notion
al so include the use variance or are you separating it?

COW SSIONER M TTEN:.  No. | was breaking it down.

CHAI RPERSON GRI FFI S: Ckay. Cood. Any ot her
comments or questions?

(No response.)

CHAI RPERSON GRIFFIS: | would ask for all of those
in favor of the notion.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: And opposed.

(No response.)

MR HART: Staff records the vote on the section of
the application that wuses special exception on section 508.
Mdtion nade by Ms. Mtten, seconded by Ms. Renshaw. Vote five to
zero to approve.

CHAI RPERSON GRI FFI'S:  Thank you, M. Hart. Do you
want to continue with the second notion, Ms. Mtten?

COMW SSIONER M TTEN. | woul d be happy to. Wuld
you like it in the affirmative, M. Chairnman?

CHAl RPERSON @RI FFI S: Let ne be clear because |
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think with the special exception and tell me if I'"'mwong in ny
own analysis of this but to involve the principal offices we
still have residue FAR in the envelope which would need sone
relief in order to have an office use.

COW SSIONER - M TTEN I think rather than
anticipate what | would like to do is and |1'd be happy to nake
two notions nmake one notion to see whether or not the Board is in
favor of granting the variance request as requested that would
include the proposed expansion. Depending on the outcone of
that, there m ght be an appropriate follow up notion.

CHAI RPERSON GRI FFI S CGood.

COW SSI ONER M TTEN: Al right. So for the
pur poses of discussion, | would nove that we approve the variance
request to exceed the density limtation for nonresidential use

in the DuPont Circle Overlay District SP-1 Zone as proposed by

the applicant. | can't speak in favor of it because |I'm agai nst
it. 1 just wanted to nake an affirnative notion.

CHAI RPERSON GRI FFI S: I'I'l second that. I think
you have spoken well to it. | think it also should be noted that

Ofice of Planning put in a supplenental report to this and spoke
and actually changed their position on this.

| was not persuaded by what they began to base
their change of recommendation and it was based on infornation
that was provided. There seened to have been quite a bit of

enphasis on several things that | found did not go to the
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testinony to speak to the nonunmental stair or the original stair
as unuseabl e space and therefore it is sonehow a basis for naking
a case to have additional FAR

Al though as an architect | would |ove to have that
because ny building is in the course. I would love to take out
an FAR There is no possibly that this Board can go in this
direction and frankly that would be fairly precedent setting even
if we went to encourage that. There was al so some discussion in
the OP about whether the proposed egress stair on the rear of the
bui I di ng, the exterior, which is covered went to FAR

Let me just stick to the notion. I think that I
had said that | don't think it was nmade the threshold by which we
go to increase it in terns of the economic viability of the
project. Qher discussion? Comments on that?

COW SSI ONER M TTEN: I just want to enphasize a
point that | think we have articulated but nmaybe I'Il just say it
a little bit nore plainly which is if we are to grant the
variance then we are suggesting that the applicant has nade the
case and that there is no viable economc use of the property in
its existing configuration. That case has absolutely not been
made.

(Di scussion of f m crophone.)

CHAI RPERSON GRI FFI S: Good. Thank you. Last
chance. Deliberations? Do you need a mnute? Before you are

ook at that, M. Renshaw, you are trying to reference the ANC
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report which | think is a good thing. There is a specific
coment on there that | hope you will catch.

There are two additional pieces that we need to
include | think in the matter of record in our deliberation. (1)
W spent a lot of tinme trying to figure out how this property
will actually be accessed off of the alley. There was testinony
to the fact that this alley was gated. It has turned out in the
recent subm ssions by the government agency that this is a public
alley and it is actually gated. So | think this Board takes
great note that it will be renedied correctly. W'IIl leave it to
t he agency invol ved.

(2) I had sone concern wanting to nake this useabl e
and viable project but | have sonme concern that | think that |
would give just as a recommendation to |ook at. That is the
nature of the egress stair on the exterior and whether that in
fact would need to be enclosed as it goes above a certain height.
It also feeds a commercial building. Again | don't put nyself
as an expert to deal with that but | think if it hasn't been
revi ewed substantially it probably ought to be | ooked at again.

That's all | can delay, Ms. Renshaw. You're on.

VI CE CHAI RPERSON RENSHAW Thank you. | just
wanted to reference the ANCs commrent in a letter to the Board
dated January 22, 2002. This is from ANC 2B, signed by Vince
McCullen the chairperson who states that "with five of six

commi ssioners in attendance a quorum at a duly called public
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neeting, the followi ng notion was unani nously approved. ANC 2B
supports Applicant 16827 by Pam Stuart for a variance to allow an
addition to and conversion of a building for office use at 1750 N
Street NW

CHAI RPERSON GRI FFI'S:  Thank you. Wasn't there al so
witten testinony and submission that indicated if this was on
any other block the ANC would probably have not approved it
because of the conversion of the commercial --

VI CE CHAl RPERSON RENSHAW That was not in this

official letter.

CHAI RPERSON GRI FFI S: | don't want represent it
W ong. There it is. W have the notion before us in the
affirmative. | would unless it needs to be restated ask for all

those in favor of the notion to grant the variance to signify by
sayi ng aye.

(No response.)

CHAI RPERSON GRI FFI'S: Qpposed.

(Chorus of nays.)

CHAI RPERSON GRI FFI'S: Any abstenti ons.

(No response.)

CHAI RPERSON GRIFFI'S: M. Hart, you can record the
vot e when you are ready.

MR HART: Staff records the vote as five to zero.
Ms. Mtten, M. Giffis, Ms. Renshaw, M. Levy.

CHAI RPERSON GRIFFI'S:  Just to clarify the vote. It
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woul d be zero, five, zero. So that it was a unani mous denial .

MR HART:  Unani nous.

CHAl RPERSON  GRI FFI S Wiich then noves us to
par ki ng. If I'm reading this correctly because this is a
historic structure that additional parking or a reduction in that
woul d not be required.

COW SSI ONER M TTEN: | think you're correct, M.
Chai r man. I would like to follow up with another notion that
woul d allow the applicant full use of the existing structure for
office use which would exceed the linitation for nonresidential
use in the SP-1 zone by 0.07.

CHAl RPERSON &Rl FFI S: 0. 07. Now was that
calculation submtted or did we figure that out?

COW SSI ONER M TTEN: I think that is consistent
with the evidence in the record.

CHAI RPERSON GRIFFIS:  Good. It is consistent with
the evidence. I'd second the notion. Any further discussion?
Al in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Qpposed?

(No response.)

CHAl RPERSON GRI FFI'S: Then that would carry.

MR HART: Yes. Vote on this notion. M. Mtten
M. Giffis. Five to zero. M. Etherly, M. Renshaw and M.

Levy.
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CHAI RPERSON GRIFFIS: Geat. Thank you very nuch,
M. Hart. If I'"'m not mistaken that finishes our agenda for the
nmorning. W are going to recess for lunch now and we wll pick
up the mnutes when we return.

Let ne set the time. W are according to the clock
in the hearing room at 1:15 p.m | don't want to delay this
beyond what we need to but we have been here since 8:00 a.m Let
us take 45 mnutes and we wll be back precisely at 2:00 p.m
according to this clock.

(Whereupon, the foregoing matter went off the

record at 1:17 p.m and went back on the record at

2:08 p.m)

CHAI RPERSON  CRI FFI S: On the record. Ve will
progress on fromthere. M. Hart, so without any other delay |et
us go to mnutes. | can actually walk through themif you want,
M. Hart. It may just actually speed up things

MR HART: Ckay. Fine.

CHAl RPERSON GRIFFI'S:  Board nenbers, we're | ooking
at March 5, 2002. Do we have any conments on that? W do have
M. My who is here with us on the first case who is listed.
Any conments, additions to this, changes?

(No response.)

CHAl RPERSON GRIFFI'S:  Very well. |'d nove approval
of March 5 minutes.

VI CE CHAlI RPERSON RENSHAW  Second.
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CHAI RPERSON GRIFFIS: Al in favor.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Opposed

(No response.)

CHAI RPERSON GRIFFI'S:  Myving on to March 19, 2002.

| believe we have proxies for this from M. Mtten. Any
comrents, additions or corrections?

(No response.)

CHAI RPERSON GRIFFI'S: | nove approval of March 19,
2002. Second it. Al in favor.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S; (pposed.

(No response.)

VI CE CHAl RPERSON RENSHAW Just to note for the
record, | am not voting because | was not present at that
neeti ng.

CHAI RPERSON GRI FFI'S:  Good. Thank you. M. Mtten
did give a proxy on that. Correct, M. Hart?

MR HART: Yes, she did.

CHAI RPERSON GRI FFI'S:  March 26, 2002. Do we have a
proxy from M. Parsons on this?

MR HART: No sir. W don't.

CHAl RPERSON GRIFFI'S: | nove approval .

VI CE CHAlI RPERSON RENSHAW  Second.

CHAl RPERSON (RIFFI'S: Al in favor.
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(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  (pposed.

(No response.)

MEMBER ETHERLY: M. Chair, | wll just note that
I'm not voting on those mnutes as | was not present at that
proceedi ng. Thank you.

VI CE CHAI RPERSON RENSHAW And the March 12
m nut es?

CHAI RPERSON GRIFFIS: W are lacking the March 12
m nutes which we will review and take up at sone other tine.

MR HART: Thank you. Yes.

CHAI RPERSON GRI FFI S: Good. In which case that
concl udes our norning session of the public neeting.

(Wher eupon, the above-entitled matter was concl uded

at **p.m)
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