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P-R-O-C-E-E-D-I-N-G-S1

10:09 a.m.2

CHAIRPERSON GRIFFIS: Good morning, ladies and3

gentlemen. I will call to order the special public meeting of4

April 2, 2002. I do appreciate your patience in our delay this5

morning. We had quite a bit of information come in this morning6

that needed to be read and deliberated on.7

We have quite a bit to get through in this8

morning's session. We are going to be juggling pretty much the9

order of a lot of these cases so if there is any question or10

consternation that can be brought forward. I don't anticipate11

that there will be.12

Let me just give indications of staff that sits all13

the way down on my right. Mr. Hart will be ablely directly us14

this morning. Mr. Hannaham representing the Zoning Commission is15

also on my right. Mr. Etherly, myself, Jeff Griffis, Ms. Renshaw16

and Mr. Levy representing National Capitol Planning Commission.17

I say we jump in. I will make note of staff as18

they become involved in the cases. Mr. Hart, I will turn to you19

for direction on some of the preliminary matters for this20

morning's session.21

MR. HART: Thank you, Mr. Chair. Good morning,22

Board members, members of staff. As the Chair said we're going23

to judge this agenda this morning. To get some preliminary24

matters in order, I'm going to start with the first case of the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

5

morning which is Case No. 16826 of City Gate, pursuant to 11 DCMR1

 3104.1 for a special exception to permit church programs under2

section 216, in the SSH/R-1-B District at premises 5917 16th3

Street N.W. (Square 2724, Lot 9).4

The Board heard application on its February 19,5

2002 Public Hearing and determining that additional information6

was needed prior to a decision being made. The submissions as7

requested by the Board were made.8

The Board requested the following submissions: a9

memorandum from the Zoning Administrator, a report on the result10

of the Applicant's attempts to meet with and identify resolutions11

of the Advisory Neighborhood Commission's concerns, the proposed12

hours of operation and the number of persons anticipated to be13

served.14

The submissions were supposed to have been on March15

12, 2002 and responses to these submissions on March 19, 200216

with a proposed decision today. That is the status to this17

point. The Board members participating are Mr. Griffis, Mr.18

Levy, Mr. Etherly, and Mr. Hannaham. That application is now19

before the Board.20

DIRECTOR KRESS: I would just say that we did not21

receive the memorandum from the Zoning Administrator indicating22

the parking requirements for the project so we are still unclear23

as it relates to the parking requirements on this application.24

CHAIRPERSON GRIFFIS: Thank you, Ms. Kress.25
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Welcome also out here this morning. I think that goes to the1

heart of the matter of what we want to do with this case or what2

I would propose actually. I would move that we reschedule the3

decision making on this based on the fact that we actually don't4

have clarification of what if any relief would be needed for5

parking. So it would be difficult to take formal action on that.6

7

Additionally in the submissions that we requested8

which were provided spoke quite extensively about use and time of9

use which was helpful in terms of time. However I believe the10

submission opened up some questions of how we clarify and11

classify the use. I believe it has raised some legal questions12

in terms of Section 216.13

So Board members, I would propose as my motion14

states that we reschedule this. I would indicate that we would15

have direct communication from staff to the applicant clarifying16

the issues that are of concern to us or that need to be addressed17

by the applicant before we take any other action on this. I'll18

look for a second and then we have some discussion on this.19

MEMBER LEVY: I'll second that, Mr. Chairman.20

CHAIRPERSON GRIFFIS: Thanks, Mr. Levy. Any21

comments or discussion? I appreciate that and I would take that22

as consensus then. So I think why don't we set a date if it's23

possible just to finish this off for the day.24

DIRECTOR KRESS: Could we go ahead and put it to25
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the next regular meeting because there's going to need to be time1

to prepare a letter to send to the applicant and then to allow2

appropriate response?3

CHAIRPERSON GRIFFIS: Yes. Unless anyone4

disagrees, I would say we set it off for a month. Of course, we5

will give clear indication of timing for submissions on that. I6

don't see a problem with that. So what is the date on that7

actually?8

DIRECTOR KRESS: Excuse me. That date is May 7th.9

CHAIRPERSON GRIFFIS: Okay. May 7, 2002.10

DIRECTOR KRESS: We have to write a letter first.11

CHAIRPERSON GRIFFIS: Is anyone involved in this12

case here this morning? Okay. They are not here so we will make13

that contact.14

DIRECTOR KRESS: We will in the letter and to all15

parties notify them of the date and of the information that we16

are looking for and then the response dates in order to have17

sufficient time to take it up at the May 7th meeting.18

CHAIRPERSON GRIFFIS: Good. Mr. Hart, the next19

case.20

MR. HART: The next case is Application 16808 of21

Abigail Y. Parker, pursuant to 11 DCMR  3104.1 for a special22

exception to allow a child development center (40 children ages 623

months to 3 years ) with a before and after school program (2524

children ages 4 to 12 years) and 12 staff under section 205 in25
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the R-2 District at premises 2907 7th Street, S.E. (Square 5951,1

Lot 808).2

The initial case was February 12, 2002. At the3

conclusion of the public hearing on February, the Board requested4

that the applicant provide the additional information. At its5

March 5, 2002 public meeting, the Board determined that further6

clarification as requested was not adequate. In addition, the7

Board requested additional information.8

The Board also requested that the Office of9

Planning contact the Departments of Public Works and Health for10

reports on the project. These submissions were to be filed with11

the Office of Zoning by March 26, 2002. In a letter to the Board12

dated March 21, the applicant is requesting a postponement of the13

Board's decision to allow her adequate time to address the14

Board's requests. She has enlisted the assistance of the15

American University College of Law and indicates that her16

submissions will be ready by May 7 for the public meeting, if the17

requested postponement is granted.18

Participating Board members are Mr. Griffis, Ms.19

Renshaw, Mr. Levy, Mr. Etherly and Mr. Hannaham. The request for20

postponement is before the Board.21

CHAIRPERSON GRIFFIS: Thank you, Mr. Hart. Board22

members, I don't have any objection to the requesting23

postponement. I think that we would have to have an indication24

when we needed documents submitted by and an indication that we25
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will hold this date as decided as the final barring any new1

information. Is that any objection to that or comments on that?2

At an indication of consensus, let us do that. Do3

we want to try and set a date on that now or should the staff4

look at that? I'm concerned that perhaps our next meeting of May5

may be fairly filled up.6

DIRECTOR KRESS: Also considering the amount of7

information that has been requested by the Board of which we have8

not received but the smallest amount, I think they need more than9

a month. I would proposed taking it to our June meeting which is10

June 4, 2002.11

CHAIRPERSON GRIFFIS: Okay. I think that's fine.12

Then back to you, Mr. Hart.13

MR. HART: The next case is Application 16785 of 3314

New York Avenue, LLC, pursuant to 11 DCMR  3103.2 for a variance15

from the off-street parking requirements under section 2101 for a16

public hall use in the C-3-C District at premises 39 New York17

Avenue, N.E. (Square 671, Lot 18).18

At a November 13, 2001 public hearing the Board19

requested several items which were filed. Upon reviewing of the20

materials and a discussion with the applicant's representatives21

and the Office of Planning, the Board indicated that substantial22

improvements with the project had been made. However, additional23

fine-tuning would be needed to resolve all of the Board's24

concerns.25
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The Board scheduled a decision on the application1

for March 5, 2002 at its public meeting. All submission were to2

be provided to the Office of Zoning by February 21, 2002. At the3

March 5, 2002 public meeting, the Board determined that requested4

information that was necessary for their decision had not been5

provided and deferred the decision to its April 2, 2002 public6

meeting.7

The Board directed the applicant to provide the8

following information: a report from the command staff of the9

Metropolitan Police Department, a report from the Fire10

Department, and a certified plan showing detailed use of the11

floor space. These submissions were to be filed with the Office12

of Zoning by March 21, 2002.13

In a letter to the Board dated March 25, 2002, the14

applicant requested a postponement of the Board's decision from15

April 2, 2002 to May 7, 2002 at its public meeting. The16

applicant cited inadequate time as the main factor in getting the17

requested submissions prepared.18

Participating Board members are Mr. Griffis, Ms.19

Renshaw, Mr. Levy, Mr. Etherly and Mr. Anthony Hood. The20

application is now before the Board.21

CHAIRPERSON GRIFFIS: Thank you very much, Mr.22

Hart. Let me first say that I think this Board is incredibly23

flexible in terms of facilitating adequate time and opportunity24

for an applicant to make their case. I think we are very25
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instructive if not directive of what is requuired to present the1

case before us.2

This one gives me some concern. We have as Mr.3

Hart has outlaid had this for quite some time. Of more concern4

is the March 25 letter to the Board essentially asserting that it5

is a failure of this Board that has created the insufficient6

documentation on this case. I think this Board knows well enough7

that it is the burden of the applicant to put together their case8

and to present it before us.9

I am inclined to grant this one final rescheduling10

in order to receive the information that we asked for. It also11

goes to substance of what we're asking for and that is to12

determine the actual occupancy of this space. Otherwise, we13

don't know what in fact a relief for parking would actually be.14

So at this point even if we took this up today, we have nothing15

to act on unless we give a global relief of regulations which16

seems to be horribly inappropriate.17

I would suggest again that we reschedule this and18

send a letter indicating to the applicant that that has happened19

and also indicating this will be the final day for decision20

making. We will decide on what has been submitted.21

So if they decide not to somehow document22

occupancy, that is well within their preview. If they feel their23

case is strong enough to exist without it, then so be it. When24

do we want to do this?25
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DIRECTOR KRESS: They requested May 7, 2002. Is1

that sufficient time?2

CHAIRPERSON GRIFFIS: That's the next meeting.3

Right?4

DIRECTOR KRESS: That's the next meeting and that is the5

date they requested. There's actually not as much information6

missing. It's just that it's very key information.7

CHAIRPERSON GRIFFIS: You know what's on for May 7.8

DIRECTOR KRESS: May 7 right now we have the appeal9

of Father Flannigan, the pending motion, Roger brothers. We did10

put City Gate there.11

CHAIRPERSON GRIFFIS: Right.12

DIRECTOR KRESS: So we could put 33 New York Avenue13

either place, May 7 or June 4.14

CHAIRPERSON GRIFFIS: I think it would be the15

consensus of the Board to put this on May 7. That would be next16

month. Let me also say that with this case and I think with17

other cases this morning and certainly in the past that there has18

been criticism that this agency of the government often delays19

processing of projects and I think it can be clearly said that20

this Board is very cognicant of the fact of the importance of21

timely and efficient and effective decision making.22

I would stand by the fact that we act accordingly.23

But as I indicate, we give ample opportunity for an applicant to24

make a case rather than denying because we don't feel that there25
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has been sufficient documentation or presentation of a case. I1

would rather error on continuing a schedule than going ahead with2

denying it on its face. I may have an opportunity to say that3

again this morning. We will leave it at that. Next case, Mr.4

Hart.5

MR. HART: Appeal No. 16811 of David and Janet6

Pritchard, pursuant to 11 DCMR  3100 and 3101, from the7

administrative decision of Michael D. Johnson, Zoning8

Administrator, for the issuance of Building Permit No. B4315919

allowing the construction of an addition to a single-family10

dwelling allegedly not complying with the side yard requirements11

(section 405) in a R-4 District at premises 1018 Constitution12

Avenue, N.E. (Square 964, Lot 46). The hearing date on this case13

was March 5, 2002.14

In a letter dated March 22, 2002, Marie-Claire15

Brown, Assistant Corporation Counsel, representing the Zoning16

Administrator is requesting a minimum of fice (5) additional17

business days to provide Proposed Findings of Fact and Conclusion18

of Law. In a letter dated March 21, 2002, Robert Clayton Cooper,19

Esq., counsel for the property owners, is also requesting a20

minimum of five (5) additional business days to provide Proposed21

Findings of Fact and Conclusion of Law. Both cited the22

unavailability of the transcript of the proceeding at the time of23

their requests.24

Participating Board members are Mr. Griffis, Ms.25
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Renshaw, Mr. Levy, Mr. Etherly and Mr. May. The request for1

postponement is now before the Board.2

DIRECTOR KRESS: I might just say while it was3

clear that it was requested for all parties that there needs to4

be some additional time to look into some of the matters by staff5

and to prepare an additional report and forward it to the parties6

for their review and input. I believe we need at least a full7

month if not two to handle this appropriately.8

CHAIRPERSON GRIFFIS: I would agree. I'm concerned9

about putting this on May because of what's on there now. We10

could set this for a special public or we could in fact just take11

it to June. One of my concerns in sending it to June, this is12

under construction. My understanding from the owner was that it13

was continuing. Of course, that is at their own risk. However,14

it does compound any factors and risk. Does anyone else have a15

comment on that?16

MEMBER LEVY: Mr. Chair, just that I think there17

was testimony at the hearing that the construction of the18

building is already substantially complete. I don't know that a19

special public meeting versus June would really make a20

difference.21

CHAIRPERSON GRIFFIS: Okay. I understand. Anyone22

else? So let's do this for June. Did we have any indication23

from Mr. May on that?24

MR. HART: Yes. Mr. May agreed to the25
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postponement.1

CHAIRPERSON GRIFFIS: Okay. Thank you. Of course2

we will lay out the submission date and all that for them.3

DIRECTOR KRESS: In letters to all parties. Yes4

sir.5

CHAIRPERSON GRIFFIS: Great. Thanks. Mr. Hart.6

MR. HART: The next case will be Civil Infractions7

Application 00-0001, Appeal Case No. 99-OAD-1821E of the8

adminstrative determination of Lennox J. Simon, Attorney9

Examiner/ALJ, Department of Consumer and Regulatory Affairs10

"Appellee", Office of Adjudication, made on December 27, 1999,11

finding the Kuri Brothers, Inc. "Appellant" in violation of 1112

DCMR  3203.1, Automobile repair garage operating without a13

certificate of occupancy at premises 4221 Connecticut Avenue,14

N.W. (Square 2051, Lot 5).15

The hearing date was March 19, 2002. The Board16

heard the case on the above-mentioned date. The Board members17

were provided with copies of the entire file. The Board members18

participating are Mr. Griffis, Mr. Etherly, Mr. Levy and Ms.19

Carol Mitten.20

VICE CHAIRPERSON RENSHAW: Mr. Chairperson, I just21

wanted to point out that I am incorrectly listed as a22

participating Board member on the public meeting agenda. I was23

not present. Therefore I will not be voting on this case.24

CHAIRPERSON GRIFFIS: Thank you.25
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SECRETARY BASTIDA: Mr. Chairman.1

CHAIRPERSON GRIFFIS: Yes.2

SECRETARY BASTIDA: Is that request an action by3

the Board regarding this matter?4

CHAIRPERSON GRIFFIS: Yes.5

SECRETARY BASTIDA: We have not received a proxy by6

Ms. Mitten so the voting members are Mr. Griffis, Mr. Etherly and7

Mr. Levy.8

CHAIRPERSON GRIFFIS: Have not received a proxy?9

SECRETARY BASTIDA: Yes. We have not received from10

Ms. Mitten.11

CHAIRPERSON GRIFFIS: Yes, we have.12

SECRETARY BASTIDA: We have?13

CHAIRPERSON GRIFFIS: Yes.14

SECRETARY BASTIDA: Not on this one.15

CHAIRPERSON GRIFFIS: I'm sorry. So there are16

three of us and that does maintain a quorum for our decision17

making.18

SECRETARY BASTIDA: That is correct, Mr. Chairman.19

CHAIRPERSON GRIFFIS: Let's just jump right into20

it. Let me refresh for everybody. I know we have been21

deliberating on this individually but let me just say it's22

confusing in that it's an appeal of a civil infraction.23

To be very straight on this, we are looking at the24

ALJ's decision. The certificate was issued by DCRA. It had25
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created essentially a use that was labeled on the certificate of1

occupancy and that use was for an automobile service center2

which is not defined or in fact a use specified in the zoning3

regulations.4

Upon inspection of the facility it was cited,5

ticketed for operation outside of its certificate of occupancy.6

There was the concession by the government and actually affirmed7

by the ALJ that the parallel if not identical aspect of a service8

center and repair shop meaning they were one in the same.9

Of course, what's of question is whether the10

operation was outside of its own certificate of occupancy. I11

have more to say on that but if anyone wants to chime in.12

MEMBER LEVY: Mr. Chair, I agree that that's at the13

root of what we have to decide. In fact my recollection is that14

D.C. Area's counsel testified at the hearing that in fact the15

stated use on the certificate of occupancy for automobile service16

center was in fact the same as an automobile repair garage which17

is the use for which the appellant was cited as operating outside18

of their certificate of occupancy.19

CHAIRPERSON GRIFFIS: I appreciate that. The20

larger framework within the zoning district is this actually an21

allowed use. That puts it into a whole other discussion but I22

think we obviously what we are looking at is the ticketing of23

this. My thought and deliberation on this is let me brief with24

it and hopefully direct: (1) you have the D.C. Area that issues a25
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certificate of occupancy that creates this category. They as1

we've just established conceded that it could have been listed as2

a repair shop. So you have this that was issued that the3

operation was in use under this certificate of occupancy.4

Then you have DCRA goes and tickets it for in fact5

what they've conceded is allowable use under their certificate of6

occupancy. I have a hard time seeing the justification of7

upholding that action of ticketing. I think it goes to the fact8

perhaps the direction was not correctly taken.9

If the certificate of occupancy was in question,10

there is in fact another remedy for that. That would be the11

revocation of the certificate of occupancy. I'm actually12

inclined to grant the appeal on this. I think unless there is13

other discussion that we can probably move ahead with that.14

I think we've established clearly that we affirmed15

ALJ's notion of the use and that catergorization. I think it's16

become clear in looking at this case that the remedy to the17

government was not to ticket but rather was to look for a finding18

of the material circumstances that would establish the fact that19

a certicate of occupancy was issued in error. Then the remedy20

would be to go and try to essentially take it back.21

MEMBER LEVY: Mr. Chair, if I could just to add in.22

You touched on the issue of that the bulk of the testimony from23

persons and parties in opposition went to the issue of whether24

the use was permitted in the given zone.25
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CHAIRPERSON GRIFFIS: Right.1

MEMBER LEVY: Which I think is clearly not before2

us at this point in time. Just to reemphasize what has already3

been said and that is the issue before us is whether the4

applicant is operating the facility in accordance with the5

certificate of occupancy that was issued.6

CHAIRPERSON GRIFFIS: Thank you. That's an7

excellent clarification. That's what I meant. There's a bigger8

picture and that's where a lot of the testimony and opposition9

came. Should this be a special exception? We actually had that10

brought before us which it isn't. That's not what we were11

dealing. That's absolutely an important point. Others? A12

moment to reflect perhaps.13

As I stated the amount of time I think that we have14

taken as a board looking at this and the detail and the15

complication of it has warranted such time. But I feel fairly16

secure actually in our deliberation and on the record that I17

would move that we actually grant the appeal of Application 00-18

0001, Civil Infractions Appeal Case No. 99-OAD-1821E. I didn't19

know that off the top of my head. I just read that off the page.20

MEMBER LEVY: I'll second that.21

CHAIRPERSON GRIFFIS: Thank you, Mr. Levy. Any22

further discussion or comments?23

MEMBER ETHERLY: Mr. Chair, just to further speak24

on the issue here. It would appear that we had a lot of25
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discussion at our proceeding on this matter regarding1

intervention and things along those lines. What we ultimately2

have is a very simple question which is you have a certificate of3

occupancy that was perhaps issued in error.4

The simple question is what is the appropriate5

action to take to address that error. I believe it is the sense6

of this particular member and I think we are heading in the7

direction that the appropriate way to address this error or to8

remedy it is not to issue a ticket to the business owner who is9

relying on a certificate of occupancy that was issued but to10

revoke the certificate of occupancy.11

As you noted there is a provision under the12

building code title 12 DCMR Construction Codes, Supplement13

section 118.4.3 which speaks to the issue of certificates issued14

in error. It provides very clearly that "any certificate of15

occupancy previously issued or issued pursuant to section 118.016

shall be revoked by director after notice if due to any material17

circumstance is found to have been issued in error." So we have18

a very clear remedy that could have been invoked by the agency in19

this regard. I think the direction in which this Board is moving20

is the appropriate outcome.21

I believe also that this particular avenue does22

provide a remedy that can be strongly encouraged or advocated for23

by the community. We had substantial testimony and obviously the24

record is replete with details surrounding the concerns that have25
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been raised regarding the operation of this business. I believe1

it is very important for the Board to highlight the fact that2

should the decision go forward as it is not proceeding that there3

is a remedy that still can be undertaken by the agency and any4

interested parties. They will have an opportunity I believe to5

engage the agency very strongly in support of that outcome, i.e.6

revocation of the certificate of occupancy if it is deemed to be7

appropriate. Thank you, Mr. Chair.8

CHAIRPERSON GRIFFIS: Good. Thank you very much.9

I think you clearly indicated of course that DCRA was not without10

a remedy. Let me just clarify too. We had -- Let me just leave11

it at that.12

Let me just error on the side of caution and ask13

Corporation Counsel if there is any other framing of issues or14

anything that in fact we may be overlooking. I do not think that15

we are so I wouldn't necessarily require a comment. But before I16

call the vote on this motion, I will give an opportunity.17

MR. BERGSTEIN: No comment.18

MS. SANSONE: Indeed.19

CHAIRPERSON GRIFFIS: It's amazing from an attorney20

to get that but nonetheless thank you very much. In all21

seriousness, we've had ample time and documentation to deliberate22

on this. So if there is no other need for questions or comments.23

MEMBER ETHERLY: Mr. Chairman, I would just note24

that I have been informed by staff that your comment was indeed a25
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dig at the esteemed profession of the practice of law and as a1

lawyer and a member of the District of Columbia Bar, take very2

kind exception to that.3

(Laughter.)4

CHAIRPERSON GRIFFIS: Indeed. I will clearly watch5

my humorous comments from now on.6

VICE CHAIRPERSON RENSHAW: I will have to mediate.7

CHAIRPERSON GRIFFIS: Right. I'll have to call on8

Ms. Renshaw to mediate. I will also call for all of those in9

favor of the motion to grant the appeal signify by saying aye.10

(Chorus of ayes.)11

CHAIRPERSON GRIFFIS: And opposed.12

(No response.)13

CHAIRPERSON GRIFFIS: Let me just clarify again14

that we do not have any proxies on this.15

SECRETARY BASTIDA: The staff will record the vote16

three to zero. Mr. Griffis moving. Mr. Etherly second it. Mr.17

Levy voting on the affirmative. Ms. Mitten not present not18

voting. Thank you for your resolution of this case.19

MEMBER LEVY: Mr. Chair, I want to clarify that I20

actually seconded the motion.21

SECRETARY BASTIDA: Thank you. I stand corrected.22

CHAIRPERSON GRIFFIS: Okay. Mr. Hart.23

MR. HART: The next case on the agenda this morning24

is Application No. 16826 of City Gate, pursuant to 11 DCMR 25
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3104.1 --1

CHAIRPERSON GRIFFIS: We're not on City Gate, Mr.2

Hart. We took action on that. I know this is juggling here.3

MR. HART: The next would be Mr. Piccone.4

Application No. 16816 of Theodore J. Piccone, pursuant to 11 DCMR5

 3104.1 for special exception to allow an addition to a single6

family dwelling under section 223, not complying with the lot7

occupancy (section 403), rear yard (section 404) and side yard8

(section 405) requirements in a NOPD/R-1-B District at premises9

3615 David Street, N.W. (Square 1935, Lot 17).10

The Board placed the application on its March 5,11

2002 public meeting agenda. In a letter dated February 22, 200212

the applicant indicated that he was unable to provide all the13

information requested by the Board for its March 5, 2002 public14

meeting. He requested a one-month postponement of the Board's15

decision to allow the necessary time needed to prepare the16

information required by the Board. The Board granted the request17

for postponement and rescheduled its decision date to April 2,18

2002.19

The participating Board members are Mr. Griffis,20

Ms. Renshaw, Mr. Etherly, Mr. Levy and Mr. Hood. The application21

is now before the Board for a decision.22

CHAIRPERSON GRIFFIS: Thank you very much, Mr.23

Hart. Is the applicant here on this case?24

(Applicant indicating.)25
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CHAIRPERSON GRIFFIS: Okay. The Applicant is here.1

Formerly as Mr. Hart has clearly stated, we had additional2

information that we were looking for. It has been submitted and3

I think we can get down to a lot of pieces. One which we were4

looking for is the overlay of the NCPC which had come in. In5

our public hearing also we had just concern about several things:6

getting the details of what was actually being proposed and then7

under the provisions of 223 looking at the materials that were8

used in the landscaping.9

The submission that we have and the documents that10

came in for this decision making I think are fairly well done. I11

think it's clear indication of what is exactly being proposed and12

hopefully constructed. I would underscore my personal opinion on13

the fact of how pleased I am to see that there is a district14

architect involved. I think that may have brought some great15

understanding and perhaps some fabulous design ideas too in terms16

of putting this together.17

The record also shows in fact some discussion at18

that public hearing on landscaping and the preservation of some19

of the trees. I think by these documentations and by the20

applicant's own testimony it's obviously in his self interest and21

is a concern to in fact preserve that landscaping and add to it.22

There's obviously some bushes and hedges that are going to be23

moving during the construction. Yes, Mr. Levi.24

MEMBER LEVY: Mr. Chair, I just wanted to stated25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

25

that prior to the additional submissions by the applicant I had1

some concerns that were particularly related to the section of2

the regulations which deals with how the building will be viewed3

from the street which went specifically to the fenceline along4

Davis Street. I just want to state that additionally there was5

some opposition from a neighbor that was withdrawn. So those two6

items together at this point make me comfortable with the7

application.8

CHAIRPERSON GRIFFIS: Good. I would agree and I9

think the elevations have really brought forward how in fact10

there is a fairly seamless aspect to the addition and the design,11

one of the addition in the back on top of the garage that is set12

back from the front. Also I think the fencing and such13

integrates into the building.14

We had brought up some issues of material and15

color. Under 223 of course we do have jurisdiction over16

materiality and design, lighting, et cetera. I in fact are17

comfortable with the fact of the issue that this owner and this18

designer will integrate that into the building and change19

substantially from what is somewhat schematically showing on20

these documents. I think it's documented well enough to21

understand what is the intention.22

I would actually move that we approve Application23

16816 of Theodore Piccone. That is for the special exception to24

allow an addition to a single family dwelling under section 22325
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and of course this did not comply with the lot occupancy, rear1

yard and side yard at 3615 Davis Street, N.W.2

VICE CHAIRPERSON RENSHAW: Second.3

CHAIRPERSON GRIFFIS: Thank you, Ms. Renshaw.4

VICE CHAIRPERSON RENSHAW: If I may just add since5

we have a moment for discussion, I just wanted to point out again6

that ANC-3C approved, expressing no objection to this property.7

I myself after seeing the elevations am quite comfortable with8

the plan itself and feel that the applicant is going to have a9

very fine improvement to his property.10

CHAIRPERSON GRIFFIS: Good. Thank you for that.11

And OP was recommending approval of this. Any other comments,12

discussion? In which case all those in favor.13

(Chorus of ayes.)14

CHAIRPERSON GRIFFIS: All those opposed.15

(No response.)16

MR. HART: The staff records the vote as five to17

zero to approve. The motion made by Mr. Griffis, seconded by Ms.18

Renshaw. Mr. Levy, Mr. Etherly affirmed. Mr. Hood affirmed by19

proxy vote.20

CHAIRPERSON GRIFFIS: Was Mr. Hood in favor by21

proxy?22

MR. HART: Yes.23

CHAIRPERSON GRIFFIS: Good. Thank you very much,24

Mr. Hart. I think we are ready for the next case.25
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MR. HART: The next case is Application No. 168381

of Goal LLC, pursuant to 11 DCMR  3103.2 for a variance from the2

minimum lot area requirements under subsection 401.3, and3

variance from the maximum lot occupancy requirements under4

section 403, for an addition to and conversion of a flat (two5

unit dwelling) into a three unit apartment building in an R-46

District at premises 1717 and 1719 5th Street, N.W. (Square 508N,7

Lots 801 and 808).8

The hearing date of this application was March 12,9

2002. The Board heard the facts of this case and deferred its10

decision to its April 2, 2002 public meeting. The following11

additional submissions were requested: (1) a letter from the12

Chairperson of Advisory Neighborhood Commissions 2C authorizing13

Alexander M. Padro as the ANC's representative; (2) a copy of the14

plat showing that lots 801 and 808 have been combined into one15

lot; and (3) a revised report from the Office of Planning16

reflecting the change in their recommendation.17

Submissions were to be filed in the Office of18

Zoning by March 26, 2002. The participating Board members are19

Mr. Griffis, Ms. Renshaw, Mr. Etherly, Mr. Levy and Mr. Hood.20

The case is now before the Board for a decision.21

CHAIRPERSON GRIFFIS: Thank you, Mr. Hart. Let me22

just start out saying the Office of Planning's recommendation I23

think gives us a framework to set up this discussion and it does24

recommend approval for lot area variance which is under 401.3 but25
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the denial of the lot occupancy variance under 403.2. The issue1

is this if we were to proceed with this as a two unit it would2

need a variance for the lot occupancy.3

As you recall this is a consolidation of two lots.4

There was some question of that in that the combined lot was not5

actually completed by the time of application. We went into some6

substantial history and the delapidation and actually the7

connotation proceedings in one of the structures.8

The second piece which actually OP is recommending9

denial on and I say that just for framework is if as the10

applicant is requesting there's an addition of a third unit into11

this there is actually the minimum lot area variance that would12

be required. Of course that's based on the 900 square feet per13

unit for the lot.14

MEMBER LEVY: Mr. Chairman, I'm sorry. Just having15

a sidebar here with the Corporation Counsel. It's possible that16

you may have misstated the subsections of the zoning regulations17

in reference to OP's reports. Maybe we should just clarify for18

the record.19

CHAIRPERSON GRIFFIS: I think that would be almost20

impossible for me to do this. What did I say?21

MEMBER LEVY: Perhaps so but I don't know. Maybe22

you should just reiterate and we'll make sure that we get the23

cites correctly for the record.24

CHAIRPERSON GRIFFIS: The minimum lot area if my25
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notes are correct is 401.3. Is that not correct?1

MEMBER LEVY: That's right.2

CHAIRPERSON GRIFFIS: Okay. So I must have flipped3

them around which is not the hardest thing for me in the world to4

accomplish. The maximum lot occupancy requirement would be under5

403.2.6

MEMBER LEVY: In terms of the Office of Planning's7

position, we'll get to this in detail but I believe it's 401.38

that the Office of Planning is recommending denial on and 403.29

which Office of Planning is recommending granted. Just for10

clarification, Mr. Chair. Not to suggest that you were in error.11

CHAIRPERSON GRIFFIS: Okay. As long as we know12

what we're talking about now or hopefully we do. Also there was13

quite a bit of information on the comprehensive plan that I14

thought was informative in terms of providing housing and also15

providing for the stabilization of neighborhoods. This is16

certainly an area that is seeing great changes and stabilization.17

The three unit variance request actually goes to the provision18

of additional housing in addition in this area.19

However it is also strongly put that the zoning in20

the area which is the R-4 and in the comprehensive plan speaks to21

that it is not looking for the increase of conversions to22

apartment buildings of the single family. There's some tension23

there as always.24

The other difficult thing that I had in this case25
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was that really the argument in the applicant's case for the1

third unit went to the economics of the project. For an area2

variance we have clearly stated before and it is our direction3

that is not 100 percent of the argument. They can certainly add4

two and perhaps substantiate a larger argument in case. In this5

point, it was even I felt less documented in the fact that there6

was almost an insinuation that these somehow were contributing to7

the affordability of rental units that this applicant owns around8

and in the surrounding area. Thereby being allowed to sell three9

units would offset and keep the rental rates of the others at an10

affordable level.11

I think it was clearly stated in the record in the12

public hearing that first there was never given any definition of13

what affordable housing was to this applicant or any financial14

statement that might somehow tie or even help us to balance that15

or at least begin some deliberation on it. I think that's where16

I am. I think the practical difficulty has not been the17

strongest case. The uniqueness I think was easily established,18

the shape even with the combined aspect of it.19

I think in terms of the zoning intent that20

basically bottomline it's good for the neighborhood. I don't21

think it would be a huge detrimental impact by adding an22

additional unit. But still we have to base our deliberation on23

what's presented to us. That's where I am. Any other comments?24

VICE CHAIRPERSON RENSHAW: Mr. Chair.25
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CHAIRPERSON GRIFFIS: Yes.1

VICE CHAIRPERSON RENSHAW: I want to reflect on two2

pages within OP's reports. This is the report dated March 5,3

2002. It segways your comments about economic aspects of this4

case. It's on page seven where OP has pointed out to us that5

"under no scenario does the applicant actually lose money."6

This is under the title caption of "Practical Difficulties that7

would be Unnecessarily Burdensome" with respect to 401.3 area8

requirements. OP is stating that there are none that would keep9

the property from being developed in conformance with the zoning10

regs once that consolidation is complete.11

Then on the next page, page 8, with respect to the12

lot area requirements of 401.3 that OP is troubled by the13

applicant's having started construction before receiving or even14

having filed for permission to construct the third unit. If he15

wanted the third unit all along to justify his project, I support16

that wholeheartedly, OP's feeling that this "would undercut the17

intent of the zoning regs. and the integrity of the zone plan18

whether the applicant's principal justification is that he chose19

to start renovation and new construction who's alleged financial20

success is predicated on the ability to construct an additional21

unit before receiving the required variance for a unit."22

CHAIRPERSON GRIFFIS: Yes.23

VICE CHAIRPERSON RENSHAW: I think at least I have24

to take a stand on that. I support OP's comments here.25
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CHAIRPERSON GRIFFIS: Thank you, Ms. Renshaw. It1

goes even further than that. If you note in the original written2

submission of March 11 which I was reviewing this past week, the3

applicant was actually saying that they were in fact encouraged4

to pull the permanent from DCRA.5

Now I don't think this goes to the direct merits of6

the case necessarily although they have submitted it as the7

background. It raises some concern to me that perhaps and maybe8

this is a larger issue but (1) how DCRA deals with. This is not9

actually my understanding of a correct permit because some10

variance would be needed for the construction of this.11

Secondly, the applicant indicated that they were12

encouraged by the Office of Zoning and that they had no13

understanding that it wouldn't be in their words an14

"insurmountable" task to get approval by the BZA. Again to15

underscore that, I think the common theme for today is that the16

cases to be brought to us ours is not to create the case. I17

don't think that helped them in terms of substantiating it. I18

think that's where we are going or at least I am that the case19

for practical difficulty was not made. I'm not sure why they20

needed to somehow try and substantiate the fact that they by the21

government agencies were actually encouraged to continue. So OP22

does as you stated have some concern. I did also.23

The other piece that OP brings up to my quick24

review is that the third level is actually not in question on25
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this construction. It's the third unit. That goes to the 9001

square feet lot size. So they could continue projecting out with2

the third level if I'm not mistaken. Obviously I have to get the3

detail review of it. But they would not be able to add the third4

unit to the building. That's enough said on that. Anything5

else? Any others?6

MEMBER LEVY: Mr. Chair.7

CHAIRPERSON GRIFFIS: Yes.8

MEMBER LEVY: Is it your intent to just handle the9

two variances separately and withhold discussion on the second10

variance request at this time?11

CHAIRPERSON GRIFFIS: Yes. My intent is to do what12

pleases the Board. However I would suggest that we do that and13

take them separately. I think that's actually the cleanest way14

to do it. In which case I'll take it in order. I'm going to15

make a motion in the affirmative and that would be to approve16

Applicant No. 16838 of Goal LLC, pursuant for the variance from17

the minimum lot area requirement under Section 401.3.18

Let me clarify it because I know it may not be19

clear what I'm doing but making an affirmative motion that can be20

discussed if it's seconded. This would be the motion for21

allowing the three unit for the variance for the minimum lot area22

under 401.3. All we need is a second and we can continue on that23

unless I will give an opportunity for that to float then.24

MEMBER ETHERLY: Mr. Chair, let me clarify what you25
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are endeavoring to do. You are making a motion of approval for1

the lot area variance request under 401.3.2

CHAIRPERSON GRIFFIS: Right. Which would allow a3

third unit in this project. I think my deliberation discussion4

this morning gives an indication that I would not necessarily be5

in support of that but rather than making a negative motion. I6

would put it --7

MEMBER ETHERLY: I will second it, Mr. Chairman.8

CHAIRPERSON GRIFFIS: Perhaps I've thrown everybody9

off on doing this in which case I apologize. Let me just speak10

to the motion that I have put forward that I think is clear which11

I stated that I have found in my deliberation the case is not12

made to support this for the minimum lot area variance for what13

has been said and for what is actually documented in the record.14

So to reiterate if there is a vote in favor of this, it would be15

a vote in favor of allowing for the third unit on this project.16

Any other questions or discussion on this?17

(No response.)18

CHAIRPERSON GRIFFIS: Then I would ask for all19

those in favor of the motion for the variance of minimum lot area20

requirements under 401.3 signify by saying aye.21

(No response.)22

CHAIRPERSON GRIFFIS: Opposed.23

(Chorus of nays.)24

CHAIRPERSON GRIFFIS: Why don't we record that vote25
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and then we can continue on?1

MR. HART: I recorded the vote on subsection 401.3.2

The motion made by Mr. Griffis and seconded by Mr. Etherly. The3

vote of two to three to zero. The vote has failed. Mr. Anthony4

Hood submitted his vote on 401.3. He voted to deny.5

CHAIRPERSON GRIFFIS: So it's unanimous?6

MR. HART: Yes.7

CHAIRPERSON GRIFFIS: Thank you very much, Mr.8

Hart. In which case we can go to the second which I would move9

approval of the 16838 for the variance for the maximum lot10

occupancy requirements under Section 403.2.11

VICE CHAIRPERSON RENSHAW: Second.12

CHAIRPERSON GRIFFIS: Thank you, Ms. Renshaw.13

Would you like to speak to motion, Ms. Renshaw, if you would14

like?15

VICE CHAIRPERSON RENSHAW: No. I think this has16

been very well covered by the Office of Planning in its document17

dated March 5, 2002. I believe there is sufficient support for18

the maximum lot occupancy under 403.2 to grant.19

CHAIRPERSON GRIFFIS: Thank you. I think it goes20

to the fact of the smallness of the lot and that it was actually21

not buildable under the current regulation. So it was fairly22

clear and that was fairly evident with the submissions by OP and23

also by the other documentation. Any other comments required or24

needed discussion?25
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(No response.)1

CHAIRPERSON GRIFFIS: Very well then. All those in2

favor signify by saying aye.3

(Chorus of ayes.)4

CHAIRPERSON GRIFFIS: Opposed.5

(No response.)6

MR. HART: The staff records the vote on section7

403.2 as five to zero to zero. Mr. Griffis made the motion. Ms.8

Renshaw seconded. Mr. Etherly and Mr. Levy and Mr. Anthony Hood9

by proxy vote approved.10

CHAIRPERSON GRIFFIS: Mr. Hart, can we just review11

and I probably added to the confusion of this? One of the Board12

members is actually asking for the first vote. So why don't we13

go through both of them again and review?14

MR. HART: The first vote on section 401.315

addressing the three units. The motion was made by Mr. Griffis.16

It was seconded by Mr. Etherly. To approve Ms. Renshaw, Mr.17

Levy and Mr. Anthony Hood by proxy to deny. The comprehensive18

vote was two to approve, three to deny.19

CHAIRPERSON GRIFFIS: There is some confusion20

there, Mr. Hart, because I think it was unanimous to deny.21

VICE CHAIRPERSON RENSHAW: Zero, five, zero.22

MEMBER ETHERLY: I believe to aid in the23

clarification that the Chairman made the motion. I seconded it.24

But on the vote on the motion itself the full Board voted to25
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deny.1

CHAIRPERSON GRIFFIS: Correct.2

VICE CHAIRPERSON RENSHAW: So the vote is zero,3

five, zero.4

CHAIRPERSON GRIFFIS: I won't try that again.5

MR. HART: Yes. So do we need the second vote to6

be read?7

CHAIRPERSON GRIFFIS: Yes. Let's do that.8

MR. HART: The second one, Mr. Griffis, Ms.9

Renshaw, Mr. Etherly, Mr. Levy and Mr. Hood by proxy to grant for10

section 403.2.11

CHAIRPERSON GRIFFIS: Thank you very much. I think12

what we would do is call Rock Creek next and then we can save our13

last case in the morning. Let me clear why we are doing that14

which is the Stuart case LLC. We are awaiting a Board member who15

I understand is here. But what I'd like to do is finish off that16

and then we can focus on the last. When you are ready, Mr. Hart.17

MR. HART: Application No. 16855 of Rock Creek18

International School, pursuant to 11 DCMR  3104.1, for a special19

exception to modify Condition No. 2 of BZA Order No. 16424, to20

include a 6th grade for a private school (section 206) and child21

development center (section 205) in the R-1-B District at22

premises 4470 Q Street NW (Square 1363, Lot 980). The hearing23

date was March 26, 2002.24

The Board heard the facts of the case and deferred25
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their decision until April 2, 2002 public meeting. The following1

submissions were requested: (1) a letter of authorization from2

the owner of the property (District of Columbia Public Schools);3

(2) a letter authorizing Katherine Cahill as the representative4

of the Foxhall Community Citizens Association; (3) verification5

of the current number of students; and (4) response to the three6

conditions proposed by Ms. Dollenmayer.7

Submissions were to be filed with the Office of8

Zoning by noon, March 28, 2002. The participating Board members9

are Mr. Griffis, Ms. Renshaw, Mr. Levi and Mr. John Parsons. The10

application is now before the Board for a decision.11

CHAIRPERSON GRIFFIS: Thank you, Mr. Hart.12

MEMBER ETHERLY: Mr. Chair, just for clarification,13

as Mr. Hart noted I did not participate in the hearing of this14

case so I will remove myself.15

CHAIRPERSON GRIFFIS: You don't need to go16

anywhere. We'll give you a call back. You are on the Stuart.17

Correct?18

MEMBER ETHERLY: That is correct, Mr. Chair.19

CHAIRPERSON GRIFFIS: So we will get you back out20

here for that case.21

As you recall, Board members, there was quite a lot22

of interest in this case first of all by the community. I think23

the Board did very well in terms of defining the scope of this24

and what was actually to be under consideration.25
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As you recall and what Mr. Hart essentially1

outlined but what we were looking at a stand-alone special2

exception but it was in fact the special exception to modify a3

condition of the standing BZA order. That is condition number4

two which is adding the sixth grade. As it currently stands the5

limit is enrollment to the fifth grade.6

Do others want to speak to that? I obviously could7

continue.8

MEMBER LEVY: Maybe I'll just add that there was9

quite a bit of testimony that perhaps went to issues outside of10

that or not clearly within the matter at hand by persons and11

parties.12

VICE CHAIRPERSON RENSHAW: However the testimony13

from the neighborhood also brought up the use of the playground14

and fields next door. So that comes under the special exception15

about not tending to affect adversely the use of the neighboring16

property. We had a number of participants who spoke to some17

problems with the applicant. We had an additional piece of18

information that we received this morning. Perhaps, Mr. Chair,19

we should deal with that whether this is going to be allowed into20

the record.21

CHAIRPERSON GRIFFIS: Yes. That's a good point.22

We did have one party in this case which was The Friends of Hardy23

and we did receive this letter. This is from Mr. Dixon who was24

part of The Friends of Hardy in terms of if I recall correctly25
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putting together the argument for Friends of Hardy but then also1

testified in my recollection but then in my deliberation was as2

an individual and neighbor.3

MEMBER LEVY: I think I'm at a point, Mr. Chair,4

that it's important to highlight that Mr. Stiroba actually5

represented The Friends of Hardy.6

CHAIRPERSON GRIFFIS: Yes. Good point. So the7

point comes up, can we accept this and do we accept it?8

VICE CHAIRPERSON RENSHAW: I have no problem, Mr.9

Chair, with putting this in the record, allowing it into the10

record because again it reviews for the Board's attention one of11

the problems here. It just reviews for us the assertion of the12

school concerning the recreational facility. I think that we13

should allow this very brief comment to be a part of the record.14

I don't think that there is any harm in including it.15

MEMBER LEVY: I guess I would ask that we would be16

including it as a submission from a person in opposition. It17

appears to be a response to a submission.18

VICE CHAIRPERSON RENSHAW: I would say yes. I19

think that it's just a question of whether or not we can only20

accept a last minute written testimony from a party versus a21

person.22

MEMBER LEVY: Yes.23

CHAIRPERSON GRIFFIS: Let me just say that there is24

representation of the applicant here. I'm just going to look for25
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a visual indication of whether they received this memo. They did1

not receive this so it actually puts up another issue.2

In looking at this of course it's always difficult3

to figure out whether we will accept this or not as we read it4

but I don't see any additional material evidence that's being5

indicated. It's actually somewhat of a restating of a position6

and I will go to that in a minute.7

First of all, do we have additional copies of this8

right here, Mr. Hart? Okay. After we make a quick copy of that,9

we'll have that reviewed by the applicant representative and I10

will take a quick comment from them on their opinion of having it11

submitted.12

But for me what this case was really about was as13

Ms. Renshaw has laid out the test for the special exception and14

then harmony with the general purpose and then any adverse effect15

of neighboring property and use. That has to be somehow16

substantiated and discussed in the fact of how a sixth grade17

would be different or have an adverse impact as opposed to what18

is standing. Obviously from my mind the clearest comparison is19

the fifth grade.20

What I was looking for through this was what is the21

difference. How is it of more impact or less impact of fifth and22

sixth or no sixth? I mean is there a threshold there? Is there23

a difference? Is there something that went to how having a sixth24

grade in this building and in this facility would create an25
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adversity?1

First of all, the standing BZA order and it's2

stated in the hearing whether whatever happens in our decision3

today that order still stands. They are by that order allowed an4

enrollment of 200. They are under that now. They can increase5

the number population to 200. What's needed to be shown to me6

was how the sixth grade within that population made some7

difference.8

(Chairperson handed document.)9

CHAIRPERSON GRIFFIS: Thanks. I need to get this10

out on the floor. We all have these. I need for you to hand it11

to the attorney. Thank you very much.12

In fact there was testimony by the people that had13

raised the money for the playground equipment that in fact the14

playground equipment was age appropriate for that grade and if15

not even older than that grade. Now I fully understand and16

realize the demands of the neighborhood and that the neighborhood17

is changing with the children and the demands for the playground.18

That to me was an important point of looking at older kids.19

There was some testimony about how older kids might frighten the20

younger kids in the sharing of the different age appropriate21

sections.22

But the school in their testimony and submissions23

actually has a large portion of preK and kindergarten. They24

actually have a larger portion of younger children than older.25
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So again weighing the impact, it did not seem clear to me that1

there was a very strong argument against adding the sixth grade.2

Further support and part of the original standing3

BZA order was to have the community meetings. It was obviously4

well documented that those were being fulfilled. With the ANC5

supporting and with the Civic Association supporting and then6

having a party and individuals in opposition, I see that there is7

room for further communication and dialogue.8

However that again goes beyond the scope of9

actually what we are looking at. Let me digress in terms of some10

of the other pieces that we heard in the hearing. One was the11

intention of the school and were they buying property or were12

they moving and actually the submission that came in. It's13

outside of the scope but I think it's important to say that I14

would hope and I think they are making the best effort to have an15

open dialogue with the community.16

But there is a certain reality by which they cannot17

have open discussions especially if you are going into land18

purchase or looking for further options and discovering options.19

Otherwise in any real estate or any business transaction, you20

obviously can't show your entire hand if you are looking for a21

deal.22

This is a critical issue in terms out of scope of a23

school growing and expanding. We heard some testimony or24

beginnings of testimony on that of how the surrounding area and25
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schools were undergoing that. Again it had to go back to the1

fact that this is a smaller scope special exception just to add2

basically the sixth grade into the standing BZA order. Yes.3

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I am4

referencing Exhibit No. 36 of Mr. Stiroba when he talks about the5

fact that the older children dominate the space and equipment of6

the Hardy recreation space so that many of the younger kids as he7

puts it from the neighborhood are afraid to use it. One of the8

points that has to be made is there is obviously a problem here9

with the neighbors who have free reign of the use of the Hardy10

Rec. space because it is the people's space. It is not the11

recreation facility of the school that adjoins the Hardy12

Recreation Center.13

It seems to me that what the community is looking14

for at least those tied with the Hardy Recreation Center is that15

the school will have much more of an effort to reign in the16

children from inappropriate use of the Hardy Recreation Center17

grounds and perhaps interior space. But when you read that the18

younger children from the neighborhood are afraid to mix with the19

students then that says to me that there is not enough20

supervision of these children and perhaps not enough outdoor21

programs on the school's own space.22

So I am not convinced at this time that this has23

been sufficiently dealt with. The ANC has put into its March 7,24

2002 letter to the Board that their resolution includes "whereas25
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the total number of students in the sixth grade is not likely to1

exceed 12 students." However those sixth graders because there2

is still room in there to reach the 200 cap, there could be3

additional older students added to the sixth grade also. There4

are going to be more fourth graders moving up to fifth grade so5

there is going to be more of a weight at the top of the age range6

I think than at perhaps the bottom.7

So if we don't have sufficient assurances from the8

school that they are going to control those older children so9

that the young people from the neighborhood who use the Hardy10

Rec. space will not be intimidated at all, I am wanting to hear11

more of your arguments. I'm not saying that at this point I have12

made up my mind. I am just not as enthusiastic about a sixth13

grade at this site as I might be if I had had more evidence from14

the school that they recognize a problem and they were going to15

do something about it.16

MEMBER LEVY: Mr. Chair.17

CHAIRPERSON GRIFFIS: Yes. Mr. Levy.18

MEMBER LEVY: Just to add to Ms. Renshaw's comments19

and notwithstanding some of the very good points that she has20

made, I just wanted to point out that in the applicant's21

additional submittal of March 28, 2002, Exhibit C, there's a copy22

of a contract that the Rock Creek International School has with23

D.C. Department of Recreation and Parks for use of Hardy24

Recreation Center grounds between the hours of 8:00 a.m. and 6:0025
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p.m. So just to point out that their use of that facility1

coincides with an existing contract with the D.C. Government.2

I can't speak to how that impacts or doesn't impact3

the use of those grounds by other members of the community but4

they appear to be within their rights in terms of using those5

facilities. Again the question goes back to whether or not6

conditions would necessarily change with the addition of sixth7

graders.8

VICE CHAIRPERSON RENSHAW: I just want to point out9

it's Exhibit No. 24, I believe. It's a letter from the Director10

of the Department of Parks and Recreation to the President of the11

Foxhall Community Citizens Association. Mr. Neal Epting states12

that "I assure you that the Department of Parks and Recreation13

will not enter into any agreement with the Rock Creek14

International School for use of property namely Hardy Recreation15

Center, the buildings, fields, courts and play areas under our16

oversight without the explicit concurrence of the community.17

Our responsibilities are specific to maintaining18

public space for the benefit of the citizens we serve. The19

properties in our inventory are indeed the assets of the20

community of the whole and as such we are merely the stewards of21

your interest."22

So again there is the concern of the community23

about the use of the adjoining space. Again I just cite the24

special exception and the language that whatever we do in25
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granting a special exception that it will not tend to adversely1

affect the use of the neighboring property. Here the community2

has stated that there is a problem. If perhaps we take a look at3

some of the suggestions that were offered at our last meeting by4

one of the opponents perhaps we could discuss those three points5

and see whether or not there is some language there we would want6

to incorporate into some decision.7

CHAIRPERSON GRIFFIS: Good. First of all, I find8

it difficult to say that the community actually has problems with9

this because in fact with the ANC support and also with the10

Foxhall, it seems to me that there is substantial representation11

of the community that is actually in support of this application.12

I think the reason that we do have public hearings and allow13

parties status and individuals to testify to get individual and14

more views. Ms. Renshaw, I'm a little shocked to hear you say15

that the community is against it when in fact the ANC is in16

support.17

VICE CHAIRPERSON RENSHAW: Let me amend my18

statement then. When I say the community I'm talking about the19

community who appeared before us. Those who are most affected20

are those who want more open use of the Hardy Rec. space and feel21

that the school is impacting on that.22

CHAIRPERSON GRIFFIS: And to that, a lot of the23

testimony that I heard is that they didn't want the population of24

the school there to use that park. Again that is not under the25
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issue. I did not hear anything and reviewing the record I can't1

find where the argument goes to the difference between the fifth2

grade and the sixth grade.3

Conceivably for logical extension, if the4

enrollment right now is 175 students and they increased 25 more5

students in the fifth grade still under compliance of the BZA6

order that would have an impact on the playground but it's7

withint the BZA order. How is that different than if it was 128

sixth graders or 10 sixth graders? That's where I am with this.9

I don't see the difference.10

Now I think where you are going with this in terms11

of looking at some of the proposed conditions that were brought12

up by one of the people is important. I think it has to be hand-13

in-hand. I don't think we can craft a condition for this special14

exception that will do everything that we want it to do. I think15

giving direction is going to be very important. I think that's16

why the original BZA order that actually mandates the17

communication, the meetings four times a year is important.18

Now there is new equipment coming into the19

playground. It seems to me that it's easily done by the Friends20

of Hardy. There are actually post age appropriate children to be21

in the certain areas. They already indicated that there's a tot22

lot if I'm not mistaken. We didn't have picture of the23

playground and the layout or anything of that sort. So I don't24

know specifically if there is a playground equipment that is25
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appropriate for the older kids and that really should be.1

If there is a mingling that isn't working with age2

groups, I think the school deals with that just on program issue.3

Certainly I think they can deal with that on the playground and4

perhaps some signs and designations would be important.5

MEMBER LEVY: Mr. Chair, I would like to add to6

that point. Looking at my notes from the hearing I specifically7

asked one of the persons in opposition, Mr. Dickson, who8

testified that the community was funding 50 percent of the new9

playground equipment coming in.10

I specifically asked Mr. Dickson what would be the11

appropriate ages for use of that equipment. He testified that it12

was for five to twelve year olds. There was a separate tot lot13

from two to four years olds. So by my calculations the equipment14

that is coming is every bit as appropriate for sixth graders as15

it is for fifth graders. There is apparently an existing16

separation between the two facilities for the different age17

groups.18

CHAIRPERSON GRIFFIS: Good. Thank you.19

VICE CHAIRPERSON RENSHAW: Can we discuss the20

proposals made by Ms. Dollenmayer which were particularly well21

thought out which were to require the Rock Creek International22

School at its mandated BZA quarterly meetings to regularly update23

neighbors on the progress of its real estate search? Mr. Chair,24

you pointed out that there is much that the Rock Creek25
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International School might not want to reveal in property1

acquisition until such time that a purchase and sale agreement2

perhaps is going to be made.3

CHAIRPERSON GRIFFIS: I agree with you. The4

submission that came in actually indicated direction can be5

shared. I can't define it or gives specifics. But the direction6

of the school is anticipating perhaps. In fact the recent7

submission by them indicated that they had laid that out. They8

laid out the three different options if I recall exactly of9

staying, expanding on the site or moving.10

So my point being that it seems like that line of11

communication is open. I think we need to support it and clearly12

ask that it continues in substance. We have that order already.13

VICE CHAIRPERSON RENSHAW: I just reference that14

ANC 2E stated in its March 7 resolution that was unanimously15

passed that whereas Rock Creek International School has stated16

this request is for a year during which time they will be seeking17

a separate location for a middle school. As this ties in with18

Ms. Dollenmayer's request is that the community not be kept in19

the dark.20

I think that no community wants to be what we call21

"sandbagged" on any kind of shall we say movement of a school22

whether it be private or public in its area. It would like those23

proceedings to be relatively out in the open. So as much as the24

school can keep the community updated on the progress keeping in25
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mind there are some matters that will not be discussed in public1

but as much as they can deal with the community as an equal2

partner the better.3

CHAIRPERSON GRIFFIS: I agree. Frankly if there4

were plans to do changes as we've seen there would a public5

hearing process whether it would be before us or some other6

agency. I think there are quite a few assurances that it will7

happen. The second.8

VICE CHAIRPERSON RENSHAW: Before you leave this, I9

just have to add something. You mentioned dealing with this10

matter in a public hearing process. I am suggesting or urging11

and if the applicant has ears here that notes will be taken that12

this is not done in a public hearing process. It is done well13

before a public hearing process. Because it's at the hearing14

process whereby the community may be taken by surprise.15

CHAIRPERSON GRIFFIS: I see.16

VICE CHAIRPERSON RENSHAW: And if again it goes17

back to my statement that if the community is truly a partner18

with the school in finding the best solutions for the school this19

will be a harmonious development of the school, transfer of the20

school to another location for its middle school rather than a21

surprise to the community. That's my feeling.22

CHAIRPERSON GRIFFIS: I absolutely agree. I think23

that is well said that it only benefits the school with their24

plans if they have consensus and support from the community.25
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They can only do that by creating some buy-in from the community.1

I think if they are not aware of that now they certainly got a2

taste of it on this small special exception. I can't imagine a3

large addition or development on that property without having4

some consensus dealt with.5

Okay. If I recall there was the scheduling of6

outdoor activities also.7

VICE CHAIRPERSON RENSHAW: Yes. There was the8

request to require the school to submit each semester a schedule9

of its outdoor activities and physical education sports to the10

Hardy Recreation Center director and then abide by the D.C.11

Department of Parks and Recreation's decision regarding the12

appropriate shared use of the facility with neighbors, the13

children and other permitted users. Makes sense.14

MEMBER LEVY: Mr. Chair.15

CHAIRPERSON GRIFFIS: Yes.16

MEMBER LEVY: As much as I might agree with the17

intent of such requests, I have to ask myself as a member of this18

Board whether that ties directly back to the issue of fifth19

graders versus sixth graders which is under deliberation.20

VICE CHAIRPERSON RENSHAW: It ties back to the21

special exception.22

MEMBER LEVY: Pertaining specific to adding the23

sixth graders. That's the special exception that is before the24

Board.25
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VICE CHAIRPERSON RENSHAW: Indeed the matter was1

brought up by Mr. Stiroba with the older children and the use of2

that Hardy Recreation grounds because they are going to be using3

it. And these are older children.4

MEMBER LEVY: So would it be that we are looking5

for additional types of use of what's there now?6

VICE CHAIRPERSON RENSHAW: No.7

MEMBER LEVY: I'm not clear on what they are8

talking about.9

VICE CHAIRPERSON RENSHAW: I'm saying that Ms.10

Dollenmayer's request is not a difficult request for the school11

to handle. I think it would do much to alleviate some of the12

concerns of having a sixth grade albeit 12 students at that site.13

MEMBER LEVY: I just thinking ahead, Ms. Renshaw.14

If we were to attach such a condition to an order given that the15

school has a permit to operate on those grounds between 8:00 a.m.16

and 6:00 p.m., that they were to come back with an agreement with17

the rec. center that says they're there from 8:00 a.m. to 6:0018

p.m., how would that benefit the community?19

VICE CHAIRPERSON RENSHAW: Given the warnings that20

the school has received on November 5, 1999 from then Director21

Mr. Robert Newman to Mr. Daniel Hollinger of Rock Creek22

International School where Mr. Newman's states "Please be assured23

that the correspondence you received from my predecessor does not24

allow you exclusive use or oversight of D.C.'s property interest25
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in Hardy Recreation Center.1

The Department reserves the right to permit the2

field and/or courts and has the right to cancel any outstanding3

permit at its discretion." So we have here the back and forth of4

the Department of Parks and Recreation cautioning the school on5

the use of that property.6

MEMBER LEVY: I agree and those are all valid7

points that should be looked at between the school and the8

community. But I would question in this case whether the Board9

has jurisdiction to attach those matters as conditions to an10

order that has to do with sixth grade students.11

VICE CHAIRPERSON RENSHAW: I do. I feel that we do12

have that because of the concern expressed by the community about13

older students at the school.14

CHAIRPERSON GRIFFIS: The difficulty is what would15

the actual condition be. Because the only way to really deal,16

Ms. Renshaw, directly with your concern which I think we all17

share is we don't want to create any problems. We certainly want18

to mitigate if not alleviate all of them.19

But what would the conditions be? It conceivably20

goes to the park and the use of the park and the property in the21

park which is off-site which is not under the control as the22

letter you've just said of the school itself.23

So what we need to do is go to how does the school24

control its students and their use of the park? How do we get25
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there with that? They have to go under the access agreement with1

the Public Works. I think as I've stated the layout of the park2

and area should designate appropriate age areas and the time of3

use is also identified.4

I tend to agree with Mr. Levy. I'm not sure how5

under our order we could condition something that would address6

the issue that you brought up.7

MEMBER LEVY: Ms. Renshaw, I just wanted to add.8

Just to reiterate what the Chair said, I don't think that we're9

disagreeing with you. These are important issues that need to be10

addressed. We are just questioning whether we have the vehicle11

to address them. Also given the letter from which you just12

quoted or from which you just referenced, it appears that the13

issue has already been raised and the city is aware that there14

are concerns about sharing of the facilities.15

VICE CHAIRPERSON RENSHAW: But obviously from what16

we heard in testimony from those associated with the Hardy17

Recreation Center, the problem is still out there. We need to18

address again the use of the neighboring property that in the19

language of the special exception 3104.1. If we can put some20

kind of a statement in there such as what Ms. Dollenmayer has21

suggested to us, I don't see the problem.22

MEMBER LEVY: I guess and maybe I'm not being clear23

--24

VICE CHAIRPERSON RENSHAW: No. You're very clear.25
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MEMBER LEVY: But thinking through this,1

conditioning this order and looking at the special exception2

that's before us and I look back to the testimony that we've3

heard, I don't see in the testimony that these issues are tied4

specifically to fifth graders versus sixth graders. They seem to5

be tied to existing conditions or perception of existing6

problems or existing perceived problems whatever the case is.7

We're being asked to consider adding sixth graders8

within the overall enrollment cap of the school. I don't see how9

those issue are tied specifically to a special exception to allow10

sixth graders. I can't make the connection.11

VICE CHAIRPERSON RENSHAW: Perhaps you would then12

deal with what I've been trying to deal with and that is the13

language in the special exception about the use of the14

neighboring property that we have to address.15

MEMBER LEVY: I guess I am dealing with that. I'm16

looking at new equipment that's being provided that's appropriate17

for sixth graders. I'm looking at a permit that the school has18

to use the neighboring property.19

I'm considering what the difference is going to be20

by having sixth graders in lieu of fifth graders. I don't see21

that there is a particular adverse impact that's tied to that22

issue before us.23

Again I don't disagree with your concerns. I'm24

just trying to frame the limit of the scope which is what I think25
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is before the Board.1

VICE CHAIRPERSON RENSHAW: My concerns are out2

there. This is on its face a very easy decision to make because3

we are not being asked to change a cap on a school. We know that4

it is a limited period of time. But again it's just the5

community and here I'm saying those involved with the Hardy6

Recreation Center, the abbuttors next door have a problem. The7

problem isn't resolved. The school wants favors from the Board8

so modify a condition. I am looking for a way that both sides9

can feel at peace with the decision.10

The school wants that sixth grade. Fine. It's11

only 12 students. That's minimal. Yet there is an impact on the12

property next door and the community. That means those who are13

using it.14

CHAIRPERSON GRIFFIS: Why do you think that these15

concerns even up to scheduling couldn't be addressed in the16

community meetings that are required in the original BZA order?17

It seems to me that the vehicle for addressing the specific and18

nonanticipated problems at this point is there for them to come19

together and to reach some agreement.20

VICE CHAIRPERSON RENSHAW: Perhaps some kind of21

self evaluation of the school's outdoor activity program. I just22

wonder as these children are getting older, they are little23

citizens you might call it. They are having some kind of courses24

I should expect in governance. This would be a wonderful project25
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for them to evaluate their responsibilities regarding the use of1

the equipment and the recreation center by the older children.2

CHAIRPERSON GRIFFIS: I think that's a very3

creative idea.4

VICE CHAIRPERSON RENSHAW: In a civics class that5

they would have and have the students report to the citizens'6

committee that is set up under the BZA agreement.7

CHAIRPERSON GRIFFIS: I think that's a great idea.8

I have problems making that a condition. I think one of the9

pieces for any condition in a BZA ought to be its enforceability10

and any monitoring and as Mr. Levy has brought up how and what11

the direct connection is. I think the problem with that is and I12

would hope the school would have that initiative and be that13

creative with their own programming if a condition on that point14

isn't so focused without any real substantive output. They could15

have that class and that would suffice.16

VICE CHAIRPERSON RENSHAW: Can they sign a code,17

all of those new sixth graders, whereby they would adhere to18

responsible behavior on the grounds of the school and on the19

grounds of the Hardy Recreation Center that they will not20

intimidate the younger children, they will avoid damaging the21

public or private property and they will be good citizens of the22

school and of the community?23

CHAIRPERSON GRIFFIS: I'd like a few adults to sign24

a code like that.25
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VICE CHAIRPERSON RENSHAW: What a good idea.1

CHAIRPERSON GRIFFIS: I agree that it's a good2

idea. I just wonder what the reality of changing behavior would3

be just by having that. I think the school has its own code of4

conduct. I can only imagine any institution or school has a code5

of conduct otherwise it would be chaos. This isn't a jail. It6

is a educational facility.7

I think it needs to go more towards how the program8

is laid out physically and then the scheduling. I think we have9

that. I think the basis for if you will the segregation of ages10

on this playground can be easily done. That's the way you in11

fact impact and affect behavior more so than by basically12

papering the idea of action.13

VICE CHAIRPERSON RENSHAW: I think that the school14

has to grapple with this because it is a problem. I think it15

would be a good faith showing to the community that they16

recognize that the students perhaps need to sign a code of17

conduct which would reference specifically the use of the Hardy18

grounds, the neighboring property. It speaks again to the19

special exception language that they are not going to adversely20

effect the use of that neighboring property.21

I think that we feel that they are of course good22

citizens but there is this problem. It should be addressed very23

directly. I think there should be a report back to this24

committee of citizens with which the school has to meet on a25
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regular basis.1

CHAIRPERSON GRIFFIS: I certainly understand your2

position, Ms. Renshaw.3

VICE CHAIRPERSON RENSHAW: Because if we don't do4

this and address something specific to this complaint, I am5

afraid it's just going to be as usual. We find often that we6

have applicants that gear up for appearance before the BZA and7

then after the fact it all goes away. Then the community is left8

with a problem.9

Here we need to address the problem and try to10

correct the problem. A very nonpunitive way of doing that would11

be in such a matter as a code of conduct that the older students12

would sign. Fifth and sixth grade if those are the problem areas13

would sign something that would speak to their respect for14

younger children and for the public and private property. Then15

they are aware. The school is aware. The community is aware.16

Then let's hope it works.17

CHAIRPERSON GRIFFIS: First of all, I think the18

record shows in fact that the school made first of all total19

compliance with this standing BZA order. It didn't just gear up20

for this public hearing and try to put on a happy face. In fact21

the addition submissions as stated they actually have22

communicated their ideas. I appreciate that. I think we have23

seen in fact others who pull it together in the last few weeks.24

I think there is going to be tension in shared25
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facilities with schools and neighborhoods forever. There will be1

tensions between older folks and younger folks and also younger2

folks and teenagers. That's the beauty of life sometimes.3

So how do we get beyond that for our consideration4

because we have run out of time to deliberate on this? I would5

underscore the fact that they are in compliance as documented.6

No one has come to testified against the fact that they are in7

compliance with their current BZA order.8

Number two of course is what we are looking at9

specifically in changing the language to allow the sixth grade10

under the enrollment cap of 200. I think we need to move on with11

this and I will move approval for a special exception to modify12

condition number two.13

VICE CHAIRPERSON RENSHAW: With any addiitional14

language?15

VICE CHAIRPERSON RENSHAW: I'm sorry. Thank you16

very much. Let me put that aside for a moment. Having seen a17

visual indication from the applicants representive that it's fine18

and I hope he understood that I was talking about the memo of Mr.19

Dixon's that was submitted today. It will be taken into the20

record.21

There is no objection stated on that so we can have22

that in the record. I would move ahead and move for approval of23

special exception to modify condition number two of BZA Order No.24

16424 to include the sixth grade for private school (section25
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206) and child development center (section 205) for premises 44701

Q Street N.W.2

MEMBER LEVY: I'll second the motion.3

CHAIRPERSON GRIFFIS: Okay. Motion is there and4

seconded. Now discussion. There are two things that we need to5

have. Ms. Renshaw, we will take up your point but also time.6

The relief sought by the notes I have and we would have to check7

the advertising of this did not indicate a time limit. I8

couldn't put my finger on that fact. There was talk of time9

limit. The school indicated that their idea was to do a middle10

school elsewhere. I wasn't sure that we had brought up or11

actually definitively established what timing we were actually12

looking at associating with it.13

VICE CHAIRPERSON RENSHAW: Again according to the14

ANC 2E the school has stated that the request is for one year.15

CHAIRPERSON GRIFFIS: Yes. I knew that it came up16

there. There is language in the applicant's submission. "The17

applicant is required to have an on-going liaison with Foxhall,18

ANC and other interested communities. Landscaping is still19

required, provided and maintained. The whole essence of this20

request is to allow existing Rock Creek International School21

students who want to to continue their education at Rock Creek22

for one more year."23

But now one more year means from fifth to sixth24

grade. It means a continuum of the grades as I read that. That25
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doesn't to me state that they just want it for one year.1

VICE CHAIRPERSON RENSHAW: It says for a year. I'm2

again looking at what the ANC has put in its resolution. It3

states that "this request is for a year during which time they4

will be seeking a separate location for a middle school."5

CHAIRPERSON GRIFFIS: Okay. I'm going to do two6

things. First I will give my opinion and then I know we have a7

motion on the table.8

First of all, in one year a new middle school is9

not going to be had. So I don't think it's very realistic.10

VICE CHAIRPERSON RENSHAW: That's what they have.11

CHAIRPERSON GRIFFIS: I understand that's what the12

ANC is looking at. Actually, Ms. Sansone, tell me if I cannot do13

this but -- Go ahead, Mr. Levy.14

MEMBER LEVY: I'm just looking over my notes from15

the hearing. What I wrote down in my notes was that the16

applicant is looking for a sixth grade temporarily until 200317

only. Perhaps that is not testimony of the applicant. Frankly,18

I'm not sure who testified that.19

CHAIRPERSON GRIFFIS: Let me do this. The20

representative is here. I'm going to ask them very quickly if21

you wouldn't mind. Could you speak to this Mr. Epting?22

VICE CHAIRPERSON RENSHAW: I would also like to23

know what was stated in the transcript on this point.24

CHAIRPERSON GRIFFIS: We don't have a transcript.25
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MEMBER LEVY: Actually, Mr. Chair, this does appear1

to be the testimony of the applicant or the applicant's2

representative.3

CHAIRPERSON GRIFFIS: Okay. Let me just ask some4

very direct questions of Mr. Epting. Can you answer the fact of5

what is actually being sought in terms of timing?6

MR. EPTING: John Epting with Sean Pitman. We7

filed in our post hearing submission that we would like the sixth8

grade to run concurrently with the September 30, 2009 dates in9

the order right now. Mr. Hollinger did testify that the intent10

is to move this along as quickly as possible to find a new middle11

school.12

But at the same time they have been trying to13

establish another middle school since 1999 and that is our14

timeframe. So as soon as possible he would like to move it but15

we need the flexibility as you recognize that we can't find a16

place right away. Then we wouldn't make a year.17

CHAIRPERSON GRIFFIS: So the direct request is that18

this would actually follow the existing BZA order until 2009.19

MR. PITTMAN: That's correct. I tried to make that20

clear in the post hearing submission.21

CHAIRPERSON GRIFFIS: Okay.22

MEMBER LEVY: I do see that in the forwarding23

letter of March 28 from Sean Pittman.24

VICE CHAIRPERSON RENSHAW: Now did the ANC have a25
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chance to reflect on that statement because it said that the1

request is for a year? Now that is what the school stated to the2

community.3

MEMBER LEVY: I guess the question at hand is was4

this document served on all parties and did they have a chance to5

respond.6

MR. EPTING: It was certainly served on all7

parties. I served it out on Thursday.8

VICE CHAIRPERSON RENSHAW: That wouldn't give the9

ANC enough time to reflect on it.10

MR. EPTING: I think it's been clear all along that11

we were asking for this. We never filed anything with a time12

limit on it.13

VICE CHAIRPERSON RENSHAW: Yes but if it's been14

clear all along, why did the ANC specifically state that the15

school stated that this request is for a year and that is the16

March 7, 2002? Now if you have stated in some other document17

that comes after March 7 then the ANC should have time to reflect18

on the change.19

MR. EPTING: Again I think Mr. Hollinger tried to20

make it clear that that's his intent to move as soon as possible.21

That's what he wants to do. But he also said at the hearing22

that he can't be bound by that one year determination. The ANC23

was here at the hearing.24

We're not trying to be loose about this. We're25
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trying to say that we are moving as quickly as possible.1

VICE CHAIRPERSON RENSHAW: What did you say to ANC2

2E? If ANC 2E has stated that the request is for a year, then I3

take that to mean that the school official told the ANC and the4

community in a public session that the request is for a year.5

One year. That's what I am prepared to vote on. A year.6

MR. EPTING: When he saw the ANC's report, he7

recognized that was not what he asked for. He does realize it's8

there. That's why he tried to clarify the issue at the hearing9

by saying that's his intent. But he couldn't be bound to it10

because otherwise we will be back to you next year with a second11

request.12

CHAIRPERSON GRIFFIS: Right. A single year I don't13

feel is reasonable at all. But we do need to establish14

something. I think with the ANC it could in fact have been in15

their own writing. There is obviously a disconnect here. When I16

read the portion of the original submission that I just read to17

you to continue their education in Rock Creek for one more year I18

think it was clarified in the public hearing that it was the19

continuum of the grade. Be that as it may, who was here from the20

ANC at the public hearing? Do you recall, Mr. Epting?21

MR. EPTING: Mr. Polk.22

VICE CHAIRPERSON RENSHAW: Mr. Scott Polk.23

CHAIRPERSON GRIFFIS: At that time, he was24

representing the ANC, heard the testimony and would have had an25
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opportunity to respond if in fact it was --1

VICE CHAIRPERSON RENSHAW: Was he in the room? I'm2

asking if Mr. Polk heard the testimony because there was a time3

when he left the room.4

MEMBER LEVY: Mr. Chair, I think however we decide5

to proceed we should proceed with the idea in mind that the ANC6

has only endorsed this for one year and that's their opinion.7

CHAIRPERSON GRIFFIS: Right.8

MEMBER LEVY: That they heard testimony that it was9

temporary for one year. And that perhaps they haven't had time10

to respond to the additional submittal. So whatever we decide in11

terms of timeframe I think we should consider that the ANC has12

only endorsed one year.13

CHAIRPERSON GRIFFIS: Okay. I think we can14

consider that. I would amend my motion then actually for the15

approval of this special exception to run with the standing BZA16

order. That would take it to September 30, 2009. I do believe17

that it has some rationality to it in that this existing if18

approved exception goes to modifying that order.19

I think that it has been clearly stated and it's20

fairly unrefutable that the school is looking to expand to a21

middle school and will somehow find th availibility of a site or22

some situation to do that. I think that is within their own23

interests. It is what they are pursuing. Again going to the24

fact of the difference between the fifth and sixth grade, I don't25
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believe was strongly shown. With the students starting within1

the enrollment cap, I don't see any reason why it wouldn't fall2

within the standing order.3

Let me just for procedure, Mr. Levy seconded the4

motion and you are accepting the amendment.5

MEMBER LEVY: The amendment was just that it would6

extend with the time period of the original order.7

CHAIRPERSON GRIFFIS: Right.8

MEMBER LEVY: I'll second that.9

VICE CHAIRPERSON RENSHAW: Mr. Chairman and Mr.10

Levy, we didn't get into in the hearing that I recall the counts11

of the fifth grade going into sixth is 12 but we didn't get the12

counts of fourth going into fifth that would go into sixth. In13

other words, we didn't get a feeling as to how weighted the14

school will be with the older children versus the younger15

children.16

MEMBER LEVY: But we also clarified that we weren't17

asking for that information when we asked for additional18

submittals.19

VICE CHAIRPERSON RENSHAW: In light of the fact20

that this is an approval to run with the standing BZA order to21

2009, that changes matters considerably. Again we were looking22

at this for a one year temporary, 12 students. It's not going to23

hurt.24

CHAIRPERSON GRIFFIS: But it goes to the fact that25
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there is nothing in the order now.1

VICE CHAIRPERSON RENSHAW: I know what's in the2

order, Mr. Chair.3

CHAIRPERSON GRIFFIS: I understand that but they4

could conceivably have an entire fifth grade 200 students in that5

building. I'm not sure (1) we can get into the micromanaging of6

the student counts because I don't this and my motion doesn't go7

to limiting 12 kids in the sixth grade. I think what they've8

shown in the program that they actually have and the space9

requirement in their own building has more younger students and10

then going up to lesser older students.11

Again how do we bind that? How do we try to12

control that? I think they will have a natural cap to the13

classes based on the facility side itself and based on our14

current order.15

VICE CHAIRPERSON RENSHAW: I just stated to the16

Chair without the microphone on that he did not know that.17

MEMBER LEVY: Mr. Chair.18

CHAIRPERSON GRIFFIS: Yes.19

MEMBER LEVY: I would be agreeable to some other20

time period greater than a year if you chose to amend your21

motion. However I did second the motion and I'll stand behind22

that if we proceed.23

CHAIRPERSON GRIFFIS: Okay. Ms. Renshaw, let's24

hear from you. I mean realistically to put together every thing25
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that would need to happen to establish a middle school. What do1

you propose would be needed in terms of timing?2

VICE CHAIRPERSON RENSHAW: I'm not the real estate3

agent here but I can say that what I'm looking for is some4

definites. When Mr. Epting briefly came back to the table and5

said that Mr. Hollinger, the head of the school, tried to make it6

clear at the hearing about the timing but he couldn't be bound to7

it using Mr. Epting's words that doesn't give me much confidence8

in supporting a time limit up to 2009. That's much too long for9

the community.10

I have no idea how long it's going to take the11

school to find an appropriate spot for a middle school. I can't12

judge that. I shouldn't judge that. Nor should we judge that.13

All we can do is state or vote on what we have been presented and14

that is again from the community's standpoint they think it's for15

a year. That is what I would be willing to vote on. For one16

year.17

Then during that time the school could meet with18

the community and be much more forthcoming in its plans to as far19

as expansion a middle school. Again they can get the community20

on board so that this is not an adversarial situation. Also that21

the ANC clearly understands the ground rules in which the school22

is going to be working and is not taken by surprise. I think the23

community would be very much taken by surprise if we support an24

application that would go until 2009 for a sixth grade.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

71

CHAIRPERSON GRIFFIS: Okay. If we wanted to be a1

little more rational obviously we can't predict out what kind of2

timing would actually be needed. The school may not know that at3

this point. If we did it to 2009, if my math serves me is seven4

years. What if we did it for five years.5

VICE CHAIRPERSON RENSHAW: How about two?6

CHAIRPERSON GRIFFIS: Two years gives me some7

concern because even if there was a site acquisition right now8

and I mean we can't project out but two years just doesn't seem9

to be a very rational time to actually establish a whole new10

facility. Rather than burden us frankly is why I'm more11

concerned having to hear this again so quickly without any new12

situation.13

VICE CHAIRPERSON RENSHAW: I'd like to hear it14

again in a year to hear that everything is fine with the sixth15

grade, that based on one year of interaction with the community16

and the students, having adopted a code or conduct vis à vis the17

recreation space next door, that the community then supports the18

school in the continuing search for an appropriate middle school19

location but in the interim that the community supports the20

school's maintenance of a sixth grade program at its present site21

for a period of up to 2009. That's what I would like to see.22

That's what I could vote for.23

I don't think it would be hardship to return in a24

year with a good report. We could dispense with it within less25
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than a half an hour.1

MEMBER LEVY: Mr. Chair.2

CHAIRPERSON GRIFFIS: Yes.3

MEMBER LEVY: Just to throw another number at you.4

It seems to me that a reasonable amount of time for a party that5

is actively seeking a solution to expansion on another site might6

be perhaps three years. I'm not sure that would satisfy Ms.7

Renshaw but perhaps that's a more reasonable amount of time to8

actually find a site, acquire it or perhaps construct a building.9

I don't know. I'm struggling with something here. I think10

three is a reasonable amount.11

CHAIRPERSON GRIFFIS: I think that's enough said.12

We know where everyone is. I would accept the Levy amendment to13

the motion of three years and would have last moment discussion14

on that. I think Ms. Renshaw's points are well taken and I think15

it does serve the community well. But I do think we need this16

established.17

VICE CHAIRPERSON RENSHAW: Mr. Chairman, it just18

pains me that the community has a perception of what we are19

voting on and the community's point of view was of course not20

only addressed at the testimony but it is addressed in the21

resolution that the ANC has forwarded to us. They are stating22

that this is going to be a year. So for us to be so flexible and23

so elastic on this that we give several more years without24

addressing again the language of the special exception and the25
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adverse effect that the community meaning those with Hardy1

Recreation Center have brought to our attention is just a2

disregard for the community's point of view.3

CHAIRPERSON GRIFFIS: I do not think that this is a4

disregard of the community's point of view. We have several5

differing community point of view. But I think by the6

individuals who have testified, we have taken those into great7

account. I think by giving it the three years actually addresses8

(1) the reality of what it would take to fulfill the stated goals9

of the school to establish a middle school and where and how that10

happens we do not know.11

And (2) I think it also balances the fact that then12

it will come back to us as not a permanent situation but will13

come back to us after a time where we can actually evaluate it14

and hopefully the community can realistically evaluate the15

functioning and the anticipated plans. One year is just not16

realistic.17

VICE CHAIRPERSON RENSHAW: I would ask that you18

adjust your timetable for two years instead of three years given19

the concerns that I have voiced today. I would like to vote for20

this application because I believe that they have a cap of 20021

and again they have not asked us to exceed that cap. I would22

like to vote for this but I feel that three years is too long.23

The community feels it was going to be a one year temporary24

adjustment. If we could say two years, come back with a report25
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card, and see where we are in two years, that is not a difficult1

situation. That is not an unattainable situation. That is not2

something that the school should not consider.3

CHAIRPERSON GRIFFIS: Okay.4

VICE CHAIRPERSON RENSHAW: So I'm asking for two5

years and then we will put this to rest.6

CHAIRPERSON GRIFFIS: There it is then. We will7

put two years from September. That will give two full academic8

years that in fact for the school fits their calendar. We'll be9

able to figure that out.10

MEMBER LEVY: Mr. Chair, just for clarification.11

That's two years from September 2002?12

CHAIRPERSON GRIFFIS: Correct.13

MEMBER LEVY: Okay. I'll second that.14

CHAIRPERSON GRIFFIS: Great. I think we need no15

further deliberation on this. And would ask for all those in16

favor of the motion as will be restated signify by saying aye.17

(Chorus of ayes.)18

CHAIRPERSON GRIFFIS: I didn't try and slip19

something in there.20

VICE CHAIRPERSON RENSHAW: I just told the Chair21

that he'd better not.22

CHAIRPERSON GRIFFIS: Do we have a proxy?23

MR. HART: Yes. Staff will report the vote to24

approve as four to zero for this to run for two years. Mr.25
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Griffis made the motion. Mr. Levy seconded it. Mr. Parsons by1

proxy vote to approve. Makes the vote four to zero.2

CHAIRPERSON GRIFFIS: Thank you, Mr. Hart.3

Can we take a short break? Off the record.4

(Whereupon, the foregoing matter went off the5

record at 12:26 p.m. and went back on the record at6

12:46 p.m.)7

CHAIRPERSON GRIFFIS: We're back on the record.8

Unfortunately we are still on the morning public hearing. We9

have one more case that is part of our decision making. Mr.10

Hart, when he is ready, will call that for us.11

Let me while I have a minute because obviously I12

think folks have shown up for afternoon, we will depending how13

long deliberations take on the last case of the morning we will14

then break for lunch. Before we break I'll let you know what the15

anticipated time for starting up the afternoon session is. Mr.16

Hart, when you are ready.17

MR. HART: The next case is Application No. 1682718

of The Stuart Building LLC, pursuant to 11 DCMR  3104.1 for a19

special exception under section 508 and pursuant to 11 DCMR 20

3103.2 a variance from the floor area ration provisions under21

section 531 to allow an addition to and conversion of an existing22

building for office use in the DCOD/SP-1 District at premises23

1750 N Street N.W. (Square 159, Lot 70). The hearing date was24

January 29, 2002.25
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The Board heard the facts of the case and1

determined that additional information was needed. The2

information requested by the Board is listed in the March 5th3

agenda.4

At its March 5, 2002 public meeting, the Board5

determined that the applicant had not submitted the information6

requested at the January 29, 2002 public hearing. The Board7

directed the applicant to provide the information that was8

requested and are described in the agenda for the March 5, 20029

meeting. For that request the Board established the following10

dates: March 21, 2002, submissions to be filed; April 2, 2002,11

Board's decision at its public meeting.12

The participating board members are Ms. Anne13

Renshaw, Mr. Levy, Mr. Etherly, Ms. Carol Mitten and Mr. Griffis.14

The application is now before the Board for its decision.15

CHAIRPERSON GRIFFIS: Thank you very much, Mr.16

Hart. First of all, we do need for the record to indicate that17

Ms. Mitten has joined us now for this case. So we have our full18

Board.19

I made comments actually this morning and I want to20

iterate them but I think I will be more brief than I was this21

morning. Often times we continue cases in order to first of all22

get the documentation that is required to put together a case and23

for the applicant to have time to do that. I think it is24

pertinent to state again that this Board takes very seriously the25
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responsibility of the applicant to put together a case and the1

burden that it often can be. So we try to err on the side of2

caution in giving ample time and opportunity to put that3

together.4

That being said we have the decision making in this5

case in front of us currently. We have had substantial amount of6

documentation that has come in. This is an interesting and7

frankly a rather complex case in terms of the items and the8

issues involved with it. I'm going to let others speak first9

which is very unlike me and see how this discussion rolls. Are10

there comments and preliminary deliberations on this case?11

MR. HART: Mr. Chair.12

CHAIRPERSON GRIFFIS: Yes.13

MR. HART: I'm not sure if this is the right14

juncture but if I might you mentioned submissions that had come15

in. We had some submissions coming in very late. There is one16

submission from a non-party. The record is closed. My request17

from you is that this submission should be returned to the18

individual or the parties that submitted it.19

CHAIRPERSON GRIFFIS: If I understand you20

correctly, Mr. Hart, according to our rules and regulations the21

record on this case was closed and therefore cannot accept22

additional information. The information that was submitted was23

actually not from a party in the case. Correct?24

MR. HART: That is correct, sir.25
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CHAIRPERSON GRIFFIS: Then I think it is in fact1

appropriate and part of our own operations not to accept that2

information into the record. So we are back to deliberation on3

this case.4

COMMISSIONER MITTEN: Mr. Chairman.5

CHAIRPERSON GRIFFIS: Yes.6

COMMISSIONER MITTEN: If I may, I will begin. I7

don't want to belabor the discussion that we've had in the past8

on the special exception that has been requested in this case. I9

think we actually had reached a consensus at a prior decision10

meeting that we were supportive of that. I am supportive of the11

request for special exception.12

I continue to feel as I voiced at other decision13

meetings that I do not feel that the applicant has met her burden14

of proof for the variance. I think there are two things that are15

driving the hardship that Ms. Stuart has attempted to portray. I16

think they are both self created. One that is driving the17

situation is the amount of money that she paid to acquire the18

property. The second factor is her desire to retain certain19

interior elements of the property that create inefficient space.20

That is entirely her preference. There is no historic21

preservation requirement to retain those areas in their current22

inefficient layout.23

I think if we just look at a few things that we24

have in the record I have concern that the project is not25
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feasible even as the current proposal exists. I would point to1

the applicant's most recent submission where she does an analysis2

of the income that the property is capable of generating and then3

the amount of debt service that she has to serve.4

According to the information that she submitted, if5

this is approved she has to service debt of $1,850,000. Now she6

also submitted to the record and the original information that7

was submitted for the hearing excerpts from an appraisal that8

show that the value of the property as though renovated after9

it's renovated will be $1,800,000. So she's trying to service10

debt that exceeds the value of the property even as proposed. So11

this is not a feasible project as it's been proposed based on the12

information that the applicant has put into the record.13

We have no evidence in the record that the property14

is not economically feasible in its existing configuration. In15

fact, we have something to the contrary. In the transcript of16

the hearing, the applicant's architect made the following17

statement and this starts at line 9 of page 219. This is a quote18

from the applicant's architect. "If we went in and gutted it I19

can assure you that we can create enough rentable, usable square20

footage in this building to make it economically viable." That's21

the end of the quote.22

So what we have is information from the applicant23

that shows her proposal is either not viable or marginally24

viable. We have information from her architect stating that25
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there is no reason why in its current configuration it cannot be1

made economically viable if the applicant were just to pursue a2

different course of renovation.3

I'd like to just finish with an observation based4

on my experience. I think it's born out by the excerpted5

appraisal which is for small office properties of this type they6

are typically owner occupied. That's because there are7

inefficiencies that owner occupants are willing to accept for8

non-economic reasons like they want to have control over their9

building, they want the identity of having their own building.10

That doesn't necessarily mean that there will be a full economic11

payback for that investment.12

There are also non-economic benefits. That's why13

the sales analysis and that's why the price that Ms. Stuart felt14

compelled to pay exceeded what makes sense economically because15

that is the environment that she has to compete in in order to16

acquire the property. But it's not the role of this Board to17

make that economically viable for her. In fact as I said I don't18

even think the proposal is economically viable. So I'm not in19

favor of the variance that would allow the expansion of the20

office space.21

If there were a proposal that were to return to22

this Board exclusive to the fire stair at the rear, I would be23

much more willing to entertain that because that's a life safety24

issue. I think there is a compelling reason for that. Thank25
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you.1

CHAIRPERSON GRIFFIS: Good, Ms. Mitten. Very2

informative. Very helpful. What I understand is that in fact3

you stated it and I would have to agree that the case isn't made4

for a special exception that would allow for a principal office5

use in the building. You didn't really speak to that but you6

alluded to it and that is in terms of trying to mix the7

residential in a building of that shape rather that width and8

that square footage is obviously overly burdensome.9

That would in fact if I'm not mistaken take a10

variance for a small portion of the FAR just to fill out the11

existing volume of the building. In fact I think it may well be12

that we take those separately. To your discussion and I would13

have to concur that.14

Then when we go to the next step for a use variance15

which is of course a very difficult test and burden before this16

Board. We progressed through another doorway to another17

threshold, the higher threshold and what would get us there to18

allow for the increase in the FAR for the addition. It is the19

addition on the fifth floor which is taking over the unoccupiable20

space. There's the attic there at ceiling heights below21

occupiable and portions that are extending out. But it goes to22

actually the extension off the second, third and fourth floors,23

the first floor having a larger floor plate. What gets us to24

that point?25
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I was also having difficulty seeing the test for1

that made by as Ms. Mitten has gone through just the economics of2

it. Because if the economic issue comes in with the use variance3

which is appropriate, we need to look to how there would be no4

economic viability for the matter of right use within this and5

therefore would allow some relief in order for it to be used. We6

are showing as you stated from the architect although I don't7

take that testimony from the architect as an economic expert his8

point being he could utilize the space for useable space that9

could be occupied and in the program we are taking. I think that10

record shows that it is economically viable to use it within the11

existing envelope of the building itself.12

Let's hear from others because there is the whole13

historic aspect that was brought up also in the testimony. There14

was some as Ms. Mitten has brought up the issue of trying to15

preserve the interior which is actually not under the current16

HPRB review. Theirs was more on the facade.17

However it would mean if we went in that direction18

that somehow we guaranteed or insured that the entire interior19

would have some preservation aspect to it for an extended period20

of time if not for the life of the building. But that opens up21

another issue. That to me was difficult to actually define or22

conceivably even put within our jurisdiction in terms of actual23

applicability to this order but also in terms of how we would24

uphold something of that nature. Mr. Levy.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

MEMBER LEVY: I was going to touch on that point1

what you basically just covered. That is that this Board has no2

mechanism if we use the argument of the historic stair or3

reconfiguring the historic stair for insuring that it remains in4

the future or some modifications won't occur to that stair5

because of the interior of that building is not protected.6

Additionally I just wanted to make note on the7

bottom of page eight of the applicant's additional submittal.8

The present configuration of the building is described as set up9

for five offices and a conference room set up for an office use.10

I would agree with Ms. Mitten. I think we're looking at a11

building that is set up for offices already. We want to go from12

five offices to ten offices. The only argument that's been made13

for that is the economic viability of the project.14

CHAIRPERSON GRIFFIS: Okay. There's a couple of15

other things that we need to pick up. I wanted to just make16

note. I know it was part of our deliberation on this is that we17

also have an abutting neighbor in opposition. There was18

testimony to the effect that the addition would actually block19

some of the light and air into that building.20

The applicant I think made an after rebuttal to it21

whether her rebutt is the direct issue or not talked about the22

adjoining neighbor's structure and its size. It is as submitted23

by the applicant upwards of 60,000 square feet but does have that24

glazed atrium that adjoins the lot that is under question now.25
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All of which obviously has to be factored into as we look at the1

increased FAR and the increased addition to the rear of the2

building.3

I would propose that we do this and actually4

separate this into two motions. Then third we need to deal with5

the parking. I'm sorry if I missed it if you talked about that,6

Ms. Mitten. There has been some back and forth in fact some7

differing opinions from the Office of Planning's reports from our8

own staff. I think we can take up parking at the end after we9

see how the other motions might go which may inform us as to what10

actual relief is required.11

COMMISSIONER MITTEN: Would you like to make what I12

think would be one of the two motions you would be interested in.13

CHAIRPERSON GRIFFIS: Sure.14

COMMISSIONER MITTEN: I would move approval of the15

special exception request for office use under section 508 that's16

requested as part of Application No. 16827.17

VICE CHAIRPERSON RENSHAW: Second.18

CHAIRPERSON GRIFFIS: Any further discussion? Ms.19

Mitten, do you want to speak to the motion?20

COMMISSIONER MITTEN: I'd be happy to. I think on21

the special exception the applicant has met the burden of proof22

there in that this actually is just legalizing what has been an23

on-going use of the property as has been suggested. It will24

legalize the on-going office use. I don't believe it will result25
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in any adverse impact. We don't any testimony in the record as1

it relates to the special exception request creating adverse2

impact. I don't think that it will impair the zone plan in any3

way in as much as most of the other structures in the 1700 block4

of M Street are in office use with the exception of a few hotels.5

CHAIRPERSON GRIFFIS: I'm sorry. Did your motion6

also include the use variance or are you separating it?7

COMMISSIONER MITTEN: No. I was breaking it down.8

CHAIRPERSON GRIFFIS: Okay. Good. Any other9

comments or questions?10

(No response.)11

CHAIRPERSON GRIFFIS: I would ask for all of those12

in favor of the motion.13

(Chorus of ayes.)14

CHAIRPERSON GRIFFIS: And opposed.15

(No response.)16

MR. HART: Staff records the vote on the section of17

the application that uses special exception on section 508.18

Motion made by Ms. Mitten, seconded by Ms. Renshaw. Vote five to19

zero to approve.20

CHAIRPERSON GRIFFIS: Thank you, Mr. Hart. Do you21

want to continue with the second motion, Ms. Mitten?22

COMMISSIONER MITTEN: I would be happy to. Would23

you like it in the affirmative, Mr. Chairman?24

CHAIRPERSON GRIFFIS: Let me be clear because I25
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think with the special exception and tell me if I'm wrong in my1

own analysis of this but to involve the principal offices we2

still have residue FAR in the envelope which would need some3

relief in order to have an office use.4

COMMISSIONER MITTEN: I think rather than5

anticipate what I would like to do is and I'd be happy to make6

two motions make one motion to see whether or not the Board is in7

favor of granting the variance request as requested that would8

include the proposed expansion. Depending on the outcome of9

that, there might be an appropriate follow-up motion.10

CHAIRPERSON GRIFFIS: Good.11

COMMISSIONER MITTEN: All right. So for the12

purposes of discussion, I would move that we approve the variance13

request to exceed the density limitation for nonresidential use14

in the DuPont Circle Overlay District SP-1 Zone as proposed by15

the applicant. I can't speak in favor of it because I'm against16

it. I just wanted to make an affirmative motion.17

CHAIRPERSON GRIFFIS: I'll second that. I think18

you have spoken well to it. I think it also should be noted that19

Office of Planning put in a supplemental report to this and spoke20

and actually changed their position on this.21

I was not persuaded by what they began to base22

their change of recommendation and it was based on information23

that was provided. There seemed to have been quite a bit of24

emphasis on several things that I found did not go to the25
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testimony to speak to the monumental stair or the original stair1

as unuseable space and therefore it is somehow a basis for making2

a case to have additional FAR.3

Although as an architect I would love to have that4

because my building is in the course. I would love to take out5

an FAR. There is no possibly that this Board can go in this6

direction and frankly that would be fairly precedent setting even7

if we went to encourage that. There was also some discussion in8

the OP about whether the proposed egress stair on the rear of the9

building, the exterior, which is covered went to FAR.10

Let me just stick to the motion. I think that I11

had said that I don't think it was made the threshold by which we12

go to increase it in terms of the economic viability of the13

project. Other discussion? Comments on that?14

COMMISSIONER MITTEN: I just want to emphasize a15

point that I think we have articulated but maybe I'll just say it16

a little bit more plainly which is if we are to grant the17

variance then we are suggesting that the applicant has made the18

case and that there is no viable economic use of the property in19

its existing configuration. That case has absolutely not been20

made.21

(Discussion off microphone.)22

CHAIRPERSON GRIFFIS: Good. Thank you. Last23

chance. Deliberations? Do you need a minute? Before you are24

look at that, Ms. Renshaw, you are trying to reference the ANC25
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report which I think is a good thing. There is a specific1

comment on there that I hope you will catch.2

There are two additional pieces that we need to3

include I think in the matter of record in our deliberation. (1)4

We spent a lot of time trying to figure out how this property5

will actually be accessed off of the alley. There was testimony6

to the fact that this alley was gated. It has turned out in the7

recent submissions by the government agency that this is a public8

alley and it is actually gated. So I think this Board takes9

great note that it will be remedied correctly. We'll leave it to10

the agency involved.11

(2) I had some concern wanting to make this useable12

and viable project but I have some concern that I think that I13

would give just as a recommendation to look at. That is the14

nature of the egress stair on the exterior and whether that in15

fact would need to be enclosed as it goes above a certain height.16

It also feeds a commercial building. Again I don't put myself17

as an expert to deal with that but I think if it hasn't been18

reviewed substantially it probably ought to be looked at again.19

That's all I can delay, Ms. Renshaw. You're on.20

VICE CHAIRPERSON RENSHAW: Thank you. I just21

wanted to reference the ANC's comment in a letter to the Board22

dated January 22, 2002. This is from ANC 2B, signed by Vince23

McCullen the chairperson who states that "with five of six24

commissioners in attendance a quorum at a duly called public25
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meeting, the following motion was unanimously approved. ANC 2B1

supports Applicant 16827 by Pam Stuart for a variance to allow an2

addition to and conversion of a building for office use at 1750 N3

Street NW4

CHAIRPERSON GRIFFIS: Thank you. Wasn't there also5

written testimony and submission that indicated if this was on6

any other block the ANC would probably have not approved it7

because of the conversion of the commercial --8

VICE CHAIRPERSON RENSHAW: That was not in this9

official letter.10

CHAIRPERSON GRIFFIS: I don't want represent it11

wrong. There it is. We have the motion before us in the12

affirmative. I would unless it needs to be restated ask for all13

those in favor of the motion to grant the variance to signify by14

saying aye.15

(No response.)16

CHAIRPERSON GRIFFIS: Opposed.17

(Chorus of nays.)18

CHAIRPERSON GRIFFIS: Any abstentions.19

(No response.)20

CHAIRPERSON GRIFFIS: Mr. Hart, you can record the21

vote when you are ready.22

MR. HART: Staff records the vote as five to zero.23

Ms. Mitten, Mr. Griffis, Ms. Renshaw, Mr. Levy.24

CHAIRPERSON GRIFFIS: Just to clarify the vote. It25
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would be zero, five, zero. So that it was a unanimous denial.1

MR. HART: Unanimous.2

CHAIRPERSON GRIFFIS: Which then moves us to3

parking. If I'm reading this correctly because this is a4

historic structure that additional parking or a reduction in that5

would not be required.6

COMMISSIONER MITTEN: I think you're correct, Mr.7

Chairman. I would like to follow up with another motion that8

would allow the applicant full use of the existing structure for9

office use which would exceed the limitation for nonresidential10

use in the SP-1 zone by 0.07.11

CHAIRPERSON GRIFFIS: 0.07. Now was that12

calculation submitted or did we figure that out?13

COMMISSIONER MITTEN: I think that is consistent14

with the evidence in the record.15

CHAIRPERSON GRIFFIS: Good. It is consistent with16

the evidence. I'd second the motion. Any further discussion?17

All in favor?18

(Chorus of ayes.)19

CHAIRPERSON GRIFFIS: Opposed?20

(No response.)21

CHAIRPERSON GRIFFIS: Then that would carry.22

MR. HART: Yes. Vote on this motion. Ms. Mitten,23

Mr. Griffis. Five to zero. Mr. Etherly, Ms. Renshaw and Mr.24

Levy.25
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CHAIRPERSON GRIFFIS: Great. Thank you very much,1

Mr. Hart. If I'm not mistaken that finishes our agenda for the2

morning. We are going to recess for lunch now and we will pick3

up the minutes when we return.4

Let me set the time. We are according to the clock5

in the hearing room at 1:15 p.m. I don't want to delay this6

beyond what we need to but we have been here since 8:00 a.m. Let7

us take 45 minutes and we will be back precisely at 2:00 p.m.8

according to this clock.9

(Whereupon, the foregoing matter went off the10

record at 1:17 p.m. and went back on the record at11

2:08 p.m.)12

CHAIRPERSON GRIFFIS: On the record. We will13

progress on from there. Mr. Hart, so without any other delay let14

us go to minutes. I can actually walk through them if you want,15

Mr. Hart. It may just actually speed up things16

MR. HART: Okay. Fine.17

CHAIRPERSON GRIFFIS: Board members, we're looking18

at March 5, 2002. Do we have any comments on that? We do have19

Mr. May who is here with us on the first case who is listed.20

Any comments, additions to this, changes?21

(No response.)22

CHAIRPERSON GRIFFIS: Very well. I'd move approval23

of March 5 minutes.24

VICE CHAIRPERSON RENSHAW: Second.25
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CHAIRPERSON GRIFFIS: All in favor.1

(Chorus of ayes.)2

CHAIRPERSON GRIFFIS: Opposed3

(No response.)4

CHAIRPERSON GRIFFIS: Moving on to March 19, 2002.5

I believe we have proxies for this from Ms. Mitten. Any6

comments, additions or corrections?7

(No response.)8

CHAIRPERSON GRIFFIS: I move approval of March 19,9

2002. Second it. All in favor.10

(Chorus of ayes.)11

CHAIRPERSON GRIFFIS: Opposed.12

(No response.)13

VICE CHAIRPERSON RENSHAW: Just to note for the14

record, I am not voting because I was not present at that15

meeting.16

CHAIRPERSON GRIFFIS: Good. Thank you. Ms. Mitten17

did give a proxy on that. Correct, Mr. Hart?18

MR. HART: Yes, she did.19

CHAIRPERSON GRIFFIS: March 26, 2002. Do we have a20

proxy from Mr. Parsons on this?21

MR. HART: No sir. We don't.22

CHAIRPERSON GRIFFIS: I move approval.23

VICE CHAIRPERSON RENSHAW: Second.24

CHAIRPERSON GRIFFIS: All in favor.25
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(Chorus of ayes.)1

CHAIRPERSON GRIFFIS: Opposed.2

(No response.)3

MEMBER ETHERLY: Mr. Chair, I will just note that4

I'm not voting on those minutes as I was not present at that5

proceeding. Thank you.6

VICE CHAIRPERSON RENSHAW: And the March 127

minutes?8

CHAIRPERSON GRIFFIS: We are lacking the March 129

minutes which we will review and take up at some other time.10

MR. HART: Thank you. Yes.11

CHAIRPERSON GRIFFIS: Good. In which case that12

concludes our morning session of the public meeting.13

(Whereupon, the above-entitled matter was concluded14

at **p.m.)15
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